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counsel." 


“See State v. Krueger, J 21 
(Brown J., concurring) (“I write sepa- 
rately to underscore that prosecutors 
will not be hamstrung by this opinion 
one iota. The opinion simply means 
that, while expert evidence regarding 
coaching or the lack of it is allowable, 
prosecutors must be careful in how 
they present it. The key word here is 
‘objective.’ The questions must be 
objectively tailored and designed to 
elicit objective answers. A good start- 
ing point for prosecutors would be foot- 
note ten of the majority’s opinion. 
Certainly, prosecutors can tailor an 
objective, nonleading question about 
the child’s ‘ability to supply peripheral 
details of the alleged incident,’ They 
can ask about the child’s use of lan- 
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child’s own making—whether truthful 
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tion to patterns of consistency, ey. 
amples of objective behaviors in 
assessing or suggestion 

in sources identified by the ca 
clude the child’s ability to supply pe- 
ripheral details of the alleged incident, 
the use of language that reflects the 
word usage of an adult, or the report- 
ing of information not appropriate for 
the developmental level of the child. 
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thè ta P immon behavioral patterns 
ree i by sexual assault victims in 
exhi and whether the victims here 
Shibited behavioral patterns consis- 
t with. those of sexual assault 
teni ac. The trial court ruled that Ortiz 
not be permitted to testify as to 
credibility of the victims, or Ortiz’s 
‘ef chat the victims were telling the 
truth. The trial court’s ruling put 
Delgado’s counsel on notice as to the 
‘aç areas that constitute objection- 
able testimony. The standing objection 
the issue of whether or not 
Ortiz should be permitted to testify at 
all and whether her testimony would 
þe helpful to the jury. [Footnote refer- 
ence omitted.] Defense counsel did not 
make any specific Haseltine objections, 
which are now raised on appeal. Ac- 
ingly, we must conclude that Del- 
: gado waived his right to have this is- 
sue addressed on appeal. 
State v. Prineas, 2009 WI App 
28, 19 11-12, 316 Wis. 2d 414, 766 
N.W.2d 206 (Ct. App. 2009) (where 
defendant was convicted of sexual as- 
sault following a college party, the trial 
court admitted expert testimony by a 
“certified sexual assault nurse exam- 
iner” which was assessed under the 
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with an injury that resulted from 
‘penetration’ ” because she offered no 
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plicable in civil cases and in other 
e, where a party offers a properly 


[discussed below] restricts such evi- 
ence to battered woman syndrome): 

State v. Bednarz, 179 Wis. 2d 460, 507 
N ‘W.2d 168 (Ct. App. 1993) (no abuse 
of discretion where trial court permit- 
ted the prosecution to offer expert 
testimony about battered woman syn- 
drome (BWS) to explain the victim’s 
recantation in a misdemeanor domes- 
tic abuse case; the state let “the facts 
speak for themselves” and did not ask 
the witness to opine on the “consis- 
tency” of the victim’s behavior with 
that observed in those with BWS; the 
court of appeals did serutinize the rec- 
ord to determine that there was suf- 
ficient evidence of each stage of the 
“cycle of violence” to assure the “help- 
fulness” of the expert testimony). 

See also State v. Richardson, 
189 Wis. 2d 418, 525 N.W.2d 378 (Ct. 
App. 1994) (trial court impermissibly 
limited the scope of expert testimony 
offered by the defense on battered 
woman syndrome by restricting the 
expert to exposition and not permit- 
ting opinions; prior cases “allow com- 
parison testimony so long as it does 
not include the expert’s conclusions 
about the battered person’s actual 
beliefs at the time of the offense, about 
the reasonableness of those beliefs or 
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an event took place.” Pid 
Qe § 607.4. State v. Shomberg, 
2006 WI A q 17, 288 Wis. 2d 1, 709 
N.W.2d 370 (2006) (held no abuse of 
discretion for trial court to exclude 
defense expert on eyewitness identifi- 
cation, although the court suggested 
that in light of recent “developments 
trial courts are, or should be, more 
receptive to expert testimony on “fac- 
tors that influence identification and 
memory”; it also went on to find that 
even if that was deemed error, it was 
harmless). 
State v. Blair, 164 Wis. 2d 64, 
473 N.W.2d 566, 571 (Ct. App. 1991) 
(citing prior cases, no abuse of discre- 
tion found in the trial court’s decision 
to exclude any form of expert testi- 
mony on eyewitness identification 
since the subject lay within the com- 
mon knowledge of the community), 
State v. Wilson, 179 Wis. 2d 660, 508 
N.W.2d 44, 50 (Ct. App. 1993) (apply- 
ing Blair, the court found no abuse of 
discretion in the exclusion of expert 
y on eyewitness identification 
offered by the defense), © °° 


: ” , m 
scious” properly excluded h 
couri; held that the testimony weg TIA] 
relevant or helpful because “i 
amounts to expert testimony that the 
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victim is lying”). 
The same reasonin 

where an expert, such as an citi 
proffers an opinion to the effect that 
he did not, “believe” a plaintiffs yor. 
sion of how an injury occurred, See 
Goodwin v. MTD Products, Inc., 939 
F.3d 600, 609, Prod. Liab. Rep. (CCH) 
P 15985, 55 Fed. R. Evid. Serv. 687 
(7th Cir, 2000) (where the defendant, 
MTD, proffered an expert opinion by 
an engineer to the effect that “he did 
not believe Goodwin when he stated 
he was in the operator’s zone beyond 
the lawn mower with the discharge 
chute facing down when he was in- 
jured . . . [AJlthough defense counsel 
could argue to the jury that the ac- 
cident occurred in a different way, 
MTD was not entitled to have an ex- 
pert give an opinion as to the veracity 
of Goodwin’s testimony concerning the 
circumstances surrounding the ac- 
cident when that opinion was merely 
based on speculation and not on ad- 
missible scientific testimony.”). Note 
that the error involved the engineer's 
testimony that he did not “believe” the 
plaintiff, He should have been asko 
whether the plaintiff's version © 
events was “consistent” with the phys- 
ical evidence based on whatever engi- 
neering principles were germane. 
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did not trigger the 
In State v. Rizzo, 
the Maday rule, the “core 
fairness”: 
Tf one side is to 


such an opportunity in order to 


ie aye 
the hands of the victim, The victim is 
free to refuse for whatever reason. 
However, a victim’s refusal to submit 
to a pretrial psychological examination 
must be balanced against the defen- 
dant’s constitutional rights to a fair 
trial. Thus, where a victim refuses to 
submit to an examination and where 
the defendant has shown a compelling 
need for the psychological examina- 
tions, the state may not introduce evi- 
dence of the behavior of the victim 
through its examining expert. Never- 
theless, the state will not be prohibited 
from using a nonexamining expert to 
introduce evidence that the behavior of 
the victim is consistent with the behav- 
f iors of victims of the same type of 
crime. (citations omitted) — 
ee _ See also State v. Mainiero, 189 
Wis. 2d 80, 525 N.W.2d 304, 308 (Ct. 
App. 1994) (Maday distinguished; held 
that the defendant in a sexual assault 
prosecution was not entitled to the 
erent of the victim’s psychiatric 
| a Gone though the prosecution 
| ed the jury that the victim had 
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“clinical interviews” was “consiste 
with the behaviors of sexual ane 
victims”) (internal quotation nats 
deleted). The Schaller court relied 
heavily on State v. Bednarz, 179 Wis 
24.460, 507 N.W.2d 168 (Ct. App. 1998) 
in delineating the reach of Maday, 
because Bednarz 
illustrates that such evidence as the 
expert gave in that case, like the testi- 
mony at issue here, is not evidence that 
the victim suffers from a specific medi- 
cal or psychological condition—or even 
that the victim’s behavior as observed 
by the experts was consistent with the 
behavior of women suffering from such 
a condition. It is: simply testimony, 
based on the witnesses’ experience mM 
cases of domestic violence, that women 
with a history of domestic abuse often 
exhibit common traits, among them 
denial and a tendency to recant accusa- 
tions of abuse. 
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See hob] on aD irst, the Stanislawski procedure caused 
jue proces fg p een e Seventh Circuit held that a prosecutor 
ould not, ven Oe endant’s offer to take a polygraph without an 
explanation. ! This conflicted with the premise of the Stanislawski 
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“In 1981 the supreme court abandoned the Stanislawski proce- =, 
dure in State v. Dean." The holding was based on the court’s dis- E sentions | 


satisfaction with the functioning of the Stanislawski procedures. 
It acknowledged that advances in polygraphy had been made, but 
concluded that they were insufficient to justify an unconditional 
admissibility which would put this evidence on par with other 
scientific testimony.’® The ban extends to probation revocation 
hearings and to civil actions as well.” | 
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; d his opposition to the admis- "State v. Mendoza, 80 Wis. 2 
sion of defendant’s polygraph test 122, 258 N.W.2d 260 (1977). 
results on the ground that the tests 15State v. Dean, 103 Wis. 2d 228, 
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and were therefore unreliable), 16Dean, 103 Wis. 2d at 279: 
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sion of the polygraphs’s reliability and 
instead ruled that public policy consid- 
erations overcame any reliability the 
polygraph might have, even in the 
most optimum of circumstances. The 
defendant’s interpretation of Dean is 
simply wrong, and Dean stands for a 
blanket exclusion of polygraph evi- 
dence in criminal proceedings on pub- 
lic policy grounds”). 

‘state v. Hoffman, 106 Wis. 2d 
185, 316 N.W.2d 143, 160 (Ct. App. 
1982), But see State v. Wofford, 202 
Wis. 2d 523, 551 N.W.2d 46, 49 (Ct. 
App. 1996) (limiting Hoffman to cases 
involying “a mere offer to take a poly- 
graph or the withdrawal of an offer of 
such an offer”; specifically, Hoffman 
does not it evidence that a poly- 
graph was actually taken and the 
result of the test; although error 00 
curred, it was harmless). Sa 
Tf the statement to police Was 
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miting conditions, it must A 
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and willingness to cooperate. 


See Estate of Neumann ex rel. 
Rodli v. Neumann, 2001 WI App 61, 
q1 64-67, 242 Wis. 2d 205, 626 N.W.2d 
821 (Ct. App. 2001) where the court 
discusses Hoffman and related cases. 
The Neumann court construed Hoff- 
man as “holding” that “an offer to take 
a polygraph examination is relevant to 
an assessment of the offeror’s cred- 
ibility and may be admissible for that 
purpose.” {| 64. It also explained that 
in State v. Santana-Lopez, 2000 WI 
App 122, 191 4-5, 237 Wis. 2d 332, 613 
N.W.2d 918 (Ct. App. 2000), “an offer 
to take a polygraph is relevant to the 
state of mind of the person making the 
offer as ‘long as the person making the 
offer believes that the test of analysis 
; i te, and admissible. 
is possible, accurate, INi 
Neumann, at 1 65, uoting © emt 
Lopez. Neumann, however, 2a 
no such offer; rather, he ' 
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q2 n.3, 335 Wis. 2d 270, 802 N.W.2d 
454 (2011) (“the circuit court errone- 
ously refused to allow the defendant 
to make an offer of proof that the 
defendant offered to take a polygraph 
examination prior to being repre- 
sented, believing that the polygraph 
results would be admissible”). State v. 
Pfaff, 2004 WI App 31, { 29, 269 Wis. 
2d 786, 676 N.W.2d 562 (Ct. App. 2004) 
(holding that the trial court properly 
exercised its discretion in excluding 
defendant’s offer to take a polygraph, 
an offer made at the suggestion of his 
lawyer: “When the offer to take a poly- 
graph test originates with the defen- 
dant and is accompanied by the defen- 
— arrer AERO test result or 
alysis is ‘possible, accurate, and 
admissible,’ it is probative as. ‘cons 
achoyanets ef [the defendant’s] in- 
nce, converse does not hold 
when the offer to take the test is the 
result of an attorney’s suggestion or 
dirertion, ey 9 tant efense at: 
knows that pol ns n Wisconsin well 
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576 


*This problem was- 
geted “f Ary trial cour I sate’ 


was admissible to impeach his trial 
testimony, but the trial court pre. 
cluded any reference by either side to 
the context of a polygraph examina- 
tion). 
j Estate of Neumann ex rel. Rodli 
v. Neumann, 2001 WI App 61, { 63, 
242 Wis, 2d 205, 626 N.W.2d 821 (Ct. 
App. 2001) (holding that polygraph ev- 
idence is inadmissible in civil cases 
and also rejecting the argument that 
experts should be permitted to testify 
that they relied in part on the results 
of a polygraph; such testimony, said 
the court, “would inform the jury that 
a polygraph had been taken and allow 
the jury to infer that those results 
were favorable to Neumann. The & 
fect would be the admission of poly: 
graph results, which we have alre 
concluded are inadmissible”). 

See U.S, v. Mare, 668 F34 35 
87 Fed, R, Evid, Serv: 816 (ist ix 2015 
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Jer oF has a privilege to refuse to disclose and to prevent eer 
_ from jisclosing any oral or written communications during or any 
results of an examination using an honesty testing device in which 
the person was the test subject.” Therefore, the legislature has 
3 decided that statements made during honesty testing are generally 
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i i that ensur 

i ations are often staged in ways t e the 
saincrete® from the test itself (e.g., some time lapse, a di on 
room, no mention of the polygraph, a different interrogator), i : 


‘ally likely that the person tested will enter the se 
substantially SS how he or she did on the polygraph. (Mon 


people do this when they. walk out of any test, including law 
school exams and bar exams; a polygraph test would probably 
exacerbate the tension.) In sum, distinguishing between the test 
and the “discrete” post-test interview 1S often an exercise in futil- 
ity, at least for the objecting party. Perhaps one way to assure 
that the two events are discrete is to require. the electronic re. 
cording of any interview occurring within 24 hours of the poly- 
graph test, regardless of whether it is conducted in a custodial 
setting (and hence must be recorded any way). The recorded inter- 
rogation will reveal whether explicit or implicit use was made of 
the polygraph test and thus whether the two are discrete. The 
24-hour time lapse is, of course, arbitrary, but experience sug- 
gests that when round 2 quickly follows round 1, the interroga- 
tors are attempting to capitalize on the fatigue, fear, or anxiety 
brought about by round 1 (the polygraph). 
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$ teral issues. i 

dance of colla 8.° Scheffer d 

aration precorse the use of solygrasts re that the con- 
he Seventh Circuit entrusts the admissibility of pol 

gence to the discretion of the district court. polygraph ev- 


ae ded hot ony by me concerns set forth in Fred ih al 3 
ma alo Mi pataa Tada mang the reliability ot the 
ph. à > courts m 
Piia ility Ranya now ensconced in Fed. H. eH "708, to th 
athodology and application of the polygraph lachiiddes 
ë loyed in a eae case. The prevailing practice, then, permits 
he district court to apply Fed. `R. Evid. 403, the Daubert analy- 
sis, OF both h 3 i 
(Wie continue to hold that a district court need 
Daubert analysis in order to determine the Sindel Hi of sae 
dard polygraph evidence, and instead may examine the evidence 
under a Rule 403 framework. Nonetheless, we posit that the factors 
outlined Hy PE vets Saut in Daubert remain a useful tool for 
uging the reliability of the proffered testimony, iabili 
Factor into a 403 balancing test.’ H sick pa iain tn 


Wisconsin’s rule on expert-opinion testimony is now identical 
to Fed. R. Evid. 702, but there is no sign that the state is (again) 
softening its stance against the admissibility of polygraphs or 
other truth machines. ` | x 


§ 906.09 IMPEACHMENT BY EVIDENCE OF Lai 
CONVICTION OF CRIME OR ADJUDICATION 
OF DELINQUENCY | 
(1) General rule. For the purpose of attacking the credibility 
of a witness, evidence that the witness has been convicted of a 
crime or adjudicated delinquent is admissible. The party cross- 
examining the witness is not concluded by the witness’s answer. 
(2) Exclusion. Evidence of a conviction of a crime or an 
adjudication of delinquency may be excluded if its probative value 
is substantially outweighed by the danger of unfair prejudice, 
8) Admissibility of conviction or adjudication, No ques- 
tion inquiring with respect to a conviction of a crime or an 
adjudication of delinquency, nor introduction of evidence with re- 
Spect thereto, shall be permitted until the judge determines pur- 
suant to s, 901.04 whether the evidence should be apace pn 
(5) Pende al. The pendency of an appe e 
from does og le a anes of a conviction or a delinquency 
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609.1 Wisconsin’s counting rule 


§ 609.2 Federal practice 


§ 609.1 Wisconsi 
A witness’s char 


i its origins in the common-law 
tions and had its origi testify. Wisconsin, however, takes g 


felons were incompetent to 


—_—_—— 


‘que approach that Dean John Henry Wigmore dubbed a “queer 
mile” boestise of its dramatic departure from traditional practice? 
The rule is both simple and important; to misunderstand it may 
constitute reversible error and, in criminal cases, also constitute 


. . . 3 
ineffective assistance of counsel. 


iS! 


In essence, Wisconsin-embraces a “counting rule” by which the 
jury is informed only of the fact that the witness has been 
convicted of a crime and the number of prior convictions.‘ No fur- 
ther information concerning the criminal record or the nature of 


[Section 609.1] 0 92 

"But see State v. Kimpel, 153 
Wis. 2d 697, 451 N,W.2d 790, 792 (Ct. 
App. 1989) (erroneous dicta stating 
that Wis. Stats. § 906.09 is “aimed at 
credibility and not character”). More 
correctly, the rule is aimed at cred- 
ibility through an inference from the 
witness’s character for truthfulness. 


This is made explicit in current Fed, ù 


R. Evid. 609(a), which states that its 
rules apply, ies attacking l witness’s 

arac ‘uthfulness by evidenc 
of a criminal conviction[.]” The fede 
rule is discussed in § 609.2, 


‘State y. Rutchik, 116 Wis, 2d 61, ` 


76 n.9, 341 NW.2d 698, 646 n 9 (ney 
quoting 3A Wigmore E iden Al 
at 910 (Chadbourn rev, 970, a RN 


use of m 


catering trial counsel, including hie 


disclosure during voir dire that the 
defendant had a “prior conviction,” 


‘had spent time in prison, and was “no 


angel”; the court correctly discerned 


no “reasonable strategic bases” for any 


of this, especially as the jury would 


_ hear nothing of the defendant's prior 
conviction ‘unless he testified; in light 
of other miscues; prejudicial as well). 


~ Anda failure. by „criminal dè 
fense counsel to impeach a witne 
with her prior convictions may 

raise issues about effective assistar S 


See State v, Davis, 2016 WI App j 


_ 19.2328, 871 Wis. 2d: 737, 885 N 
a07 (Ct. Abe 2018) (failure toi ieee 


a witness with her two Pre’ a) 
tions was not sufficiently pre)” 


such that this evidence would have 
altered the trial’s outcome). ied the 
iq {i “The counting rule a 


an 
Wisconsin Rules of Evidence, but t 


ie San ee a ae SR RS RH 
Sard Peta PES tee h. Pax 
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545, 266 N:W.2d 304; 806 (1978). See 
¢ 906.09 Judicial Council Committee’s 
Note (“The hazard of prejudice is ac- 
ynowledged in Nicholas v. State, 49 
Wis: 2d 683, 183 N.W.2d 11 (1971). The 
does not change the restrictions 
upon the nature and extent of the in- 
quiry with respect to criminal convic- 
tions when permissible [Underwood v. 
Strasser, 48 Wis. 2d 568, 180 N.W.2d 
631 (1970), State v. Hungerford, 54 
Wis. 2d 744, 196 N.W.2d 647 (1972)] 
nor prevent inquiry into the nature of 
a crime for the purpose of rehabilitat- 
ing the witness, State v. Bailey, 54 
Wis. 2d 679, 690, 196 N.W.2d 664, 670 
(1972).”).. jon vi 
-< Šgtate v. Jackson, 2007 WI App 
145, 1 16, 302 Wis. 2d 766, 735 N.W.2d 
178 (Ct. App. 2007) (distinguishing Wis. 
ats. § 906.09, the court explained 
„a third party's prior conviction 
was relevant to his “ otive to leave 
the gun store” and a missible under 
In re Termination sot Hann 
Rights to Teyon D., 2002 WERP “po 
1.20, 259 Wis, 2d 429, 655 N,W.2d 752 
(Ct. App. 2002) (holding that, § 906.00 
the use f crimi 
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th ve answers compel an Iiu except 


of mt ig that the witness is less cre 


wher ; 
the fact or a a witness's 


For a “door opening” wi 
enough to admit arseet Sireti vont 
saat. convictions), see State v. 

odriguez, 2006 WI App 163, 94 34- 
35; 295 Wis. 2d 801, 722 N.W.2d 136 
(Ct. App. 2006) (where defendant was 


convicted of battery and intimidating 


the victim, held that he “opened the 
door” to a cross-examination regarding 
his outstanding multiple arrest war- 
rants, including a “felony criminal 
case, a misdemeanor criminal case, 
theft, theft, retail theft, issue of worth- 
less checks”), See State v. Boyd, 2011 
WI App 25, { 27, 331 Wis. 2d 697, 797 
N.W.2d 546 (Ct. App. 2011), in which 
the defendant challenged his convic- 
tion based on ineffective assistance of 
counsel, who failed to more completely 
impeach a witness: ae 
q 27 As is required under application 
of [Wis. Stats. § 906.09], the jury was 
allowed to hear that Washington 
reviously been. convicted of two 
crimes. Boyd faults his trial lawyer, 
however, for not seeking to adduce 
that, as phrased by his main brief on 
"this appeal, that: ‘Washin d 
very 


trial; operating 
the owners Isic] 
i a 
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llows: A party intending to į 
tt rior criminal convictiong impeach 
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The rule functions 
witness with evidenc 


A j $ r ust A 

the trial judge’s attention outside tho firs 

tter 9 ee uired by § 906.09(3) and cage fe mt 
again pute the jury’s 

d extent of the criminal r ®t 
he adimiellity. of the prise the 
urposes, as described below in 
aenandawory; tt must be held before th 


or CO 


i ictions before the jury.® I any 
the prior convictions De ry" In org 
tinct he ayer for appeal, the witness to be impeache de 
actually testify at trial. This includes the criminal defendant? v 
Both the “fact” and “number” of convictions admissible i 


impeach are preliminary questions for the judge to decide 


Pursy. 


t to Wis. Stats. § 901.04(1); thus, the rules of evidence ar, Ki 
applicable at the admissibility hearing. The criminal record > 


be proven through hearsay or by the testimony of the 


himself. The pendency of an appeal goes only to the weight of the 


‘without referencing whether [they] 
resulted in a conviction,’ see State v. 
Boehm, 127 Wis. 2d 351, 358, 379 
N.W.2d 874, 878 (Ct. App. 1985) (not - 
mentioning an apparent conflict with 
[Wis. Stats. § 906.09], the jury already 
knew that Washington was in custody 
for the January 3 armed robbery, and 
that he took the Maxima from the li- . 
quor store parking lot, and that he 
actively confronted the armed-robbery 
victims. The additional damage to 
Washington’s credibility would have 
been minimal. [Note omitted]. — 


*Gyrion v. Bauer, 132 Wis. 2d 
434, 438, 393 N.W.2d 107, 109 (Ct. 
We conclude that [Wis. Stats. 
$ 906.09(3)) prohibits the introduction 
of any evidence with respect to crimi- 
nal convictions until the trial court has 
ruled on the admissibility of the evi- 
dence. (Wis. Stats, 
§ 906.09(1)] allows the use of evider 


ki 


of a conviction to impeach ‘witness, 
we, hats, Horny h allows Hee 
tion if the probative Peri a Abel 
tially outwe 
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nee to ju 3 Stats 
09(8)} provides that introdu de 

of evidence provides tat ia 
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shall not be permitted until the trig] 
court determines whether the evidence 
should be excluded. [citation omitted] 
It follows that while a witness may be 
cross-examined regarding prior convic- 
tions, he may not be so cross-examined 
until there has been a hearing on the 
admissibility of the prior convictions, 
We conclude that. [Wis. Stats, 
§ 906.09(3)] requires that the trial 
court make a threshold determination 
regarding the admissibility of prior 
convictions before there is any cross- 
examination on prior convictions. 
[Notes omitted.] . 
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are not crimina convictions within the meaning of Wis. Stats. 


§ 906.09." 
‘The policy underlying the rules is, quite simply, the assump- 


tion that convicted criminals are less credi i 

because they lack respect for the law." All Oe ee 
tions, regardless of their nature, are potential fodder for the 
counting rule. Misdemeanors “count” as heavily as felonies. The 
crimes need not have any relevance to a person’s character for 
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Since any conviction is “relevant” to credibility under the 
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than accurately tallying the witness’s record. Yet most 
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demeanor reckless use of weapon. con- 


viction that occurred in 1983 was 
properly admissible to impeach), 
“Nicholas v, State, 49 Wis. 2d 
a te Mee PA 11, 16 (1971) 
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‘N.W.2d 400 (Ct. App. 2012) (in a pros- 
ecution for robbing and battering an 
elderly person, the prosecutor “inac- 
curately” informed defense counsel 
that a State’s witness had two convic- 
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six prior. convictions; noting that the 
trial court has “significant discretion 
to balance the various interests set 
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“inconsequential” where the Copaan 
on appeal did not disclose the AR 
of the same four convictions nihe 
sued a trial strategy that had u rt a 
same witness's testimony to suppor 
defense of a mistaken identifica 
a4 
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con actually ravea la OOK d convictions than the bo J lia 
ord ably point to subse sel wishing to use th aes hk 
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axhibite ae of character, Opposi and argue the witness 
guch Sage er earlier convictions stal counsel contend that 
ave value. J He social calculus yields ei) ae of little proba- 
ag de eS usually boil tyes, Dinter ap fy 
were a a“ t y prener eS, the criminal “eh rps 9mjaciona 
jied, aN 6 una record reveals a reasoned r i genmaroiy tols 
ing the probative value of the prior convicti ecision. In balanc- 
e against the danger of unfair dedi TOR impeachment 
the trial as to consider the eed ee) RAPEN e 
hmen imposed and, most importantly, the ti jonan 
een the prior offenses and the a beat: Binns 
tion it is importan imony.”" Without 
ques p t to-obtain an accurate criminal record so 


E 

- MSee State V. Gary M.B., 2004 WI. dant’ rare 

v. Jory, § past convictions t 
33, I 25, 270 Wis. 2d 62, 676 N.W.24_ probative of the victione a lt 
415 (2004) (plurality opinion) (observ- and admitting such convictions co d 


; that Kruzycki (below) “presents ed Kru- 


ing an be unfairly prejudicial. It rul 
example of a proper ex zycki’s past convictions were admis- 
jon under De sible because he had been confined for 
State v. Smith, 203 Wis. 2d 288, lengthy periods and had ‘not been 
553 N.W.2d 824; 827-29 (Ct. App. 1996) around to reform.’ ”). 

on the treatise) (reversible State v. Sohn, 193 Wis. 2d 346, 
error in homicide prosecution where 535 N.W.2d 1, 3 (Ct. APP. 1995) (no 
the judge incorrectly applied the law abuse of.discretion in admitting defen- 
in barring the impeachment by prior dant’s sixteen prior convictions). 

j Schultz v. yra 
tion witness; trial j is. 2 ? 
tees re as (2), the lapse of N.W.2d 604 (Ct. App. 20°. 

; circuit cou ‘permitted evidence that a 


imed nena (2) the reha 

ince the conviction; - } 
ilitation witness had been convicted “nine 
i PÀ an pen alte ae and had been involved in an 


nor p 
convicted; (3) ity of ; 
vite (8) the aent of dishonesty uncharged 1997 fraud, it also properly 
or false statemen t in the crime”), cit- excluded convictions involving Cnt 
ing State v. Kruzycki, 192 Wis 94 509, - abuse and assault: Because We i 
i hild abuse and assault are n° 
sty, We conclude that 
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that a correc y 
direct relationship n also po 
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nse, the longe etty crimes seemingly loge 
offe 1 Conversely a P A 


pn at which any Pern ere the 


ate of the 0 yr Sii of the t 


pod oa record shou 
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rop | d the time lapse. Lor í 
nature of the conviction Ai take before the conviction loe the 


ess in a 
o lapse should be measured fr 
law indicates t at the Fe ot io ation period terminated, vit the 
od witness has multiple convicti 
estimony and the oldest offen’ 
ld be assessed in light of the interveni, 


belie an inference that the individua] has 
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ken.” And because the rule n.. 
t count can veel prior convictions and credikiip t à 
ê git a direct relationship betwee Y, it 


The more ger} 

§ its 

shorter period of time Wins 
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Ot the 


on trial judge determines the number of convictions tha, 


can be used to impeac 
instruct the witness an 


h the witness, the judge should then 
d the parties about the permissible limit, 


of the impeachment. Wisconsin law permits exactly two ques. 
tions before the jury on this subject: 
Have you ever been convicted of a crime? 


How many times?” 


The judge should instruct the witness how to answer these 


2iSee State v. Boshcka, 178 Wis. 
2d 628, 496 N.W.2d 627, 632 (Ct. App. 
1992) (defendant convicted of sexual 
assault, intimidating a victim, and as- 


previous occasions when in reality the 
defendant had only four prior convic- 
tions; held that the error was harm- 
less particularly in light of the stan- 
dard jury in which did not 
direct the jury to give any special 
consideration to the number of convic- 

1 VRS bagienny 


victed, the less truthful he is presumed 
to be”). 
State v. Gary M.B., 2004 WI 33, 

JT. 26-30, 270 Wis. 2d 62, 676 N.W.2d 
475 (2004) (plurality opinion) (no 
abuse of discretion where trial court 
admitted all five of defendant’s prior 
convictions, which occurred in 1973, 
1975, 1977, and 1991 (two offenses). 

State v. Kuntz, 160 Wis. 2d 722, 
467 N.W.2d 531, 542-43 (1991): 
Wisconsin, however, has not adopted 
_ [the federal practice]. The language 


= [Wis. Stats, § 906.09] indicates the 


intention that all criminal convictions 
be generally admissible for impeach- 
- ment pu . The statute nioa a 


, Furth 
aomp 


| Vor ty 
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gtions based on the determ 


at will be allowed fi nination of th 
tions should tell the witnesi t impeachment number öf convic- 


> 5 > 
ee should be instructed 
that € 


bility calculus” is elusive, imprecise, and invites the jury to dis- 
regard a witness's testimony because he or she is a “bad” person. 
The rule’s overarching objective appears to be to inform the jury 
al this person 1S a convicted criminal for whatever difference 
that may make. The “count” itself is misleading, as a homicide is 
treated no differently than a retail theft (each counting for “one”). 
The cases sometimes reflect seemingly arbitrary choices when 


counting convictions (e.g., Two? Three? Or all four?). More 


troubling are the occasional mistaken tallies which leave courts 
ess +o divine the enormity of a mistake in subtraction. It 
may be advantageous to consider a pure “fact” rule that informs 
the jury that a witness is a “convicted criminal” but does not offer 
. tions is admitted, witnesses may be 
asked if they have been convi of a 
r inquiry may be crime, and if ‘the answer is yes, the 
| number of convictions”). 


01 y; 

See ta t . F , i d 
CREI AD tate v, Pitsch, 124 Wis. 2d 628, 
24 38 Or graph APP agi, 369 NW2d TH, 117 UO On 


iste v Smith, 203 Wis. 28 e i 
Wd 824, 821729 (Ct App: 1996) casion ag hae ounsel apparently fot 
824, 821- | 


that “Wisconsi 
vt evidence 


§ 609.1 


or number of bass 
any information about he Aaah to speculate about, Bons (the 
jury should also be ine eee a defendant testifies to UCh issue 
Tn criminal cases W ere a de Tanan mond the f, re 
ber of convictions on direct exam order to“ oe td 
no waiver on appeal 4 alleged error in the admissibility op me i 
i a the first place. — 
oe aaniu as waive the “fact and ated limitation ¢ 
tactical reasons, disclosing the nature of t e Convictions in op a 
to dispel any untoward inferences. For example, assume” 
defendant charged with murder elects to testify. In a hearing 
Sotside the jury’s presence, the judge finds that his two pric, 
convictions for retail theft, five years ago, are admissible unde, 
§ 906.09. Having lost Re argument to exclude the convictions 
altogether and worried how evidence of “two prior convictions” 
may excite jurors’ imaginations, defense counsel may consider 
having his client testify to the nature of the offenses (“two prior 
shoplifting convictions, five years ago”) on. direct examination, 
This tactical waiver may be used in any case, civil or criminal, 
with any witness (party or non-party)® > 
"Under Wis. Stats. § 906.09 an impeaching party may go beyond 
the fact and number of convictions only where the witness's re 
sponse to them is inaccurate, incomplete, ‘or “wrong.” In this 
event, the cross-examiner is allowed to explore the nature and 
date of the conviction in the presence of the jury for the limited 
purpose of fleshing out the correct number of convictions.” If 


proper procedures are followed, such instances should be rare. A 
Or, 0: For Steger MOO LGL SOW ss. aa BOOLISIV AOS Bn 


ST Se i eons: Mousieion lamoiego0e OLI FI Ge 
a aa oe ee 266. NAA ne 307 (2038) (the two 
18, 270 Wis. 2d 62, 676 N.W.2d 475 -~ permitted questions must be ans 
hon gaob wd “fetta: bats y “truthful De ee 
v. Gary M.B. 2004 WI 33 Pitsch, 124 Wis. 2d 628, 632, 3 


aa teas ne N.W.2d 711, 714 (1985) (witness “wit 
a e st O aet represented” the number of prior ‘Ot 
sfully objects to the introduction vin R State. 4® Wis. 2! 
dence and. p v ir Eae Nici Nabi > d arn 

4 ly intor gos 691 183 N.W.ad 
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is proper to prove by the rona yi i 
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è federal practice go 
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ne entally differ achment with prior crimi 
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dis PiN or ak statement 
reen v. Bo 

B reted form ck Laundry Mach, Co.. 

interp er Fed, R.E 0., the Supreme Court 


ey vid. 609 ; 
onary admission of such convicti as requiring thi r 
ws g . Viction f g e nondiscre- 
a civil case Congress effectively avarate the’ abo Mtana in 
case by amend- 


jng Rule 609 to require judi 
palancing test in civil Stagi apply the Fed. R. Evid. 403 
Thus, prior convictions may be eat impeachment is sought.” 
their probative values TUNERA to impeach except where 
considerations, such as unfair nai ly outweighed by other 
same rule applies COA ices se io criminal cases, the 
who is subject to a avene ST s a panpa defendant, 
conviction cannot þe used unless its SACR, t shis, the felony 
its rejudicial effect. In effect, the anei doicia oi pE 
m the assumption that tħis evidence is more EAE RA 
robative 1n this context, and that the prosecution must show 
otherwise—which they seem able to do with some alacrity. 
Where the prior offense conviction bears a resemblance to the 
conduct about which the witness is testifying, the possibility of 


jury misuse is particularly pronounced. Of course, this danger is 


ae Pe Te 
to have the jury hear them mentioned the Wisconsin rule contains no: paral- 
by name. Nevertheless, the jury is _ lel “ten year” language and allows only 
entitled to know of such conviction in the fact and number of convictions, as 
order to appraise the defendant’s cred- “i opposed to the details, it is urged that 
ibility”) (citations omitted). < Wisconsin courts not follow any ten 
7 ; year “rule of Caer asic 
gsibility 0. is eviden 
the v. Y orson, 160 Wis. 2 


[Section 609.2] ii 
quoted 


eet ‘See State V. Kuntz, qotee “also State ar 
above, Because Wisco praco aleo 466 N.W.2d 681 (Ct, aie 008 
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s avenue of impeachment is ta 
f it t Wisconsin's rete rule may ang 
rey effectively to ameliorate this Hr than other AN 
more the Jury is informed only of we nd and number = durog 
e the risk of misuse may be reduce Pee becaiyg DVig, 
bins N kept in the dark about the. Raia Hy the crimina] 86 the 
n short, the counting rule is designed to } i the jury ign ton 
and does it in a way which alerts the jury a le fact that there 

ore information available that is being eliberately witht 
Prom them. It may be this calculated ignorance that Provide 
effective warning against placing too much emphasis on pr 
crimes impeachment. | 


§ 906.10 RELIGIOUS BELIEFS OR OPINIONS 

Evidence of the beliefs or opinions of a witness on Matters gp 
religion is not admissible for the purpose of showing that By tas 
son of their nature the witness’s credibility is impaired dr 


enhanced. ppi ' G 
(S.Ct. Order, 59 Wis.2d R1, R184 (1973); 1991 Wis Act c. 32) 


§ 609.2 
' never thi 
present whe form. bu 


_ AUTHOR’S COMMENTS 
§ 610.1 Impeachment by religious belief precluded e 


ence involves religious- “as a mean pede Cee AN > 

> i ae n SOLETAS | s of judging one’s verat 

evant, hom ainess, Religious beliefs or affiliations might be rel 
t TE Og tothe witness's bias or interest in a case.’ It may 


SR eae , Bi % ad 5 wena t pine wi 
[Section WOS f ae ; 
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ETN) a Shap | weig 
‘See the | s ould we 
Bee the note, The court sh ane 


| discussion of U,8, y Whether the bias inference ati 
paa djian, 784 Fed 53, 4 in pipes ligious beli hich can 
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41 MODE AND OR 
5 906-11 BRESENTATI ont OF INTERROGATION AND 
D; Conte he Mode ani i aS h shall exercise reasonable 
presenting evidence so as to do all re teria atl 2 i 

7 @) “ee the interrogation and presentation effective f 
ent of the truth. ALOS 


KO Avoid needless consumption of time. 
(c) Protect witnesses from harassment or undue 


‘embarrassment. 
e of cross-examination. A witness may be cross- 


+ ad on any matter relevant to an j j j 
on I y issue in the case includ- 
ing credibility. In the interests of justice, the judge may limit 
t testified to on 


direct examination. acia 
(3) Leading questions. Leading questions should not be used 
ne di ~ tion of a witness except as may be neces- 
rily leading ques- 


witness's testimony. Ordina 
xamination. In civil cases, a 


all an adverse party or witness identified 


-with the adverse party and interrogate by leading questions. 
(S.Ct. O1 Sod Ri, R185 (1978); 1991 Wis: Act c. 32; 


s l | | ut, This background kne 
te tion is provided not: ‘to attack or sup” 
DAY TRA Ba sa port the witness's credibility, but 
wheat i introduce the witness.) 


comes 0 


“officer, WaS 28° 
offi J ’g “title (7th ed.) (disonana A 
including say Pie 3 Weinstein § 


§ 906.11 


g 611.1 Control by judge nation 


§ 611.2 Scope 0 cross-exami 


AUTHOR'S COMMENTS 


Wiscong 
IN Evm 
Nq 


estions ‘ 
§ 611.3 Leading (et iy; sending exhibits to jury for deliberation, 
—————————————— 


$ 611.4 Exhibits gen 


may be 


witnesses will be called, in Paq 


ay be asked, and what.e hint 


offered at trial. These are decisions normally entry sted 


e parties, not the trial judge. 

ee he adversary framework, Wis. Stats. § 906.11(1) ro. 
ognizes that the trial judge has authority to control the mode ang 
the order of interrogating witnesses and presenting evidencg' 
This authority may be exercised upon request of counsel or, where 
appropriate, sua sponte. The rule does not grant judges anythi 

approaching a carte blanche license to tinker with the number 
and order of witnesses or the content of their testimony. Nor does 
it “trump” other, more specific evidence rules.” Nonetheless, the 
rule compels judges to balance three very different imperatives 


[Section 611.1] ut 


for each side shall examine or cross- 


examine a witness”), 
State v. Novy, 2013 WI 23, 19 32- 


35, 346 Wis. 2d 289, 827 N,W.2d 610 


rhe fotos 
7 ae aam sibili rs 
rebuttal evidence by the yn of 


ere 
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H 
H 


SEEEHETE 
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the evidence was withheld fron the 


case-in-chief for dramatic effect or to 


_, ambush the defendant”), 


< *State v. Smith, 2002 WI App 


' 118, 11 15-16, 254 Wis. 2d 654, 648 
N.W.2d 15 (Ct. App. 2002) (observing 
that § 906.11 “ ‘must give way where 


the exercise of discretion runs afoul of 


, _ other statutory provisions that are not 
 discretionary,’” the court held that 
$906.11 “does not trump” § 906.13, 


where the trial judge committed harm- 
less error by excluding extrinsic evr 
dence of a prior inconsistent state 
ment), The Smith court also he% 


however, that § 904.03 may be invok 


to exclude such extrinsic evidence 
appropriate cases 2002 WI App $ 
OEA hadisiie nouse: vaw 
E A 

be S980) a18 Wia, $C s 906.1! 
N Wadi 0 (hona) el that $e 


npow: } 
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sel or, where 
zes anything 
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Ge effect or to 
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- evidence in 
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«qo all of the following”); (1) the phesen 


$ 611.1 


sean On tonaumegh ana. of the truths (oy proof must be 
sarassment or undu and (3) witnesses (2) time must not 
ed reposes in the trial judge per ae aeni, fection donnie 
; ` $ č èfi bi J 

ensia e v nore vaevalledees bonducted sarah or the aAA 
Becg 11 sets forth a yanarak e was not feasible, Wie truth? 
$7 ted, § 906.1101) was id rule of reasonableness. As or: an 
enact” the FON s identical to Fed. Re Evid. 6 aout 
revision è rule’s “style” added the “do all of s following? 
n 


janguag 
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eï The revised: langua 

» ~ } ge ar Q 

A i ar 
906. 11(1) remains a: rule of reasonableness soc hadotadyi 


The judge’s prime concern is to avi i 

nted in a manner “effective for the oodviasenshats of tt ith.” 
yet the obligation 1s tethered to the modern sp eienaars 
where the principle of party presentation of proof; including the 
quality of the trial lawyering, is a limiting factor. Most often the 
indge intervenes when called upon to rule on motions, requests, 


or objections, but nothing precludes sua sponte action when 


Rri 


tions first and only where the breach 122 (Ct. App. 2003) (hel 

was “ willful and motivated by a tacti- § 906.11 the trial hi Nd ae 

cal advantage that would minimize the cised its discretion when it “expressed 
fectiveness, of; cross-examination and dissatisfaction with Ross’s demeanor 

the ability to adduce rebuttal evi- as he listened to the testimony of the 

dence’ ”) (citation omitted). =- State’s witnesses” and. admonished 

 8gee Wis. Stats. § 906.11 Judicial him to “respect and obey” the court's 
ancil Committee’s Note (“Wisconsin instructions; “we conclude that the 


roved [Professor Edmund] brief admonitory remarks of the trial 
Morgan’s exhortation to trial judges to court, particularly in light of Ross’s 
“o earlier improper deportment, were 
well within the proper range of 
court’s power to take all necessary 
under this section and s. 904.03 is atens My aid in the discovery of the 
ra truth”), Y wy Me n 
e ERENT Yo bin ; © Fed, R, Evid, 611 advisory com- 
E. 
i “a yia an oa Pret ean rules to govern the mode * 
10 (2015) (a “complete denial” of the interrogating witnesses and present- 
testify was ` ing evidence is neither desirable nor 


Pode ptien HY porn and defiant . | 
t's “stubborn an sane feasible. The ultimate 
uding defendants "i, for the effective W 
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sts with the Ie. h 
rth the objectives W ab he 
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g may call a recess when a witne 
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appropriate. gure child may be permitted to testify mtoni, 


overly emotiona 
e the lap 0 
to 


6 Judges ma ile y 
e relative. J u B m y permit, ‘ Sit. 
fia oloa and permit testimony in a itneg 


called “out of order” al “Q and A” if doing so e Narrat, 
style instead of the aT Vicks fon +0 permits the once me 


testimony.’ The judge aso 
monstrative ev! 
learning tool for the trie n 
are “common sense and fa 


circumstances.” In a 


different asp 


r a 

n appropriate wht the judge ma 
1 the same witness more than once to testi 

rne ects of the case if such sequential te 


which may be a tremendous] de. 
pae r of fact. The watchwords for the ttiv 


Judge 


Stimon 


i j ion. For example ; 
enhances the evidentiary presentation ample, a wit 
may be called by plaintiff at one point to testify about li abilit, 


and later recalled to address damages issues. It is suggested 
counsel advise the trial court of this intent before ending th 


that 


initial examination of the witness. Cross-examination of a wit. 
ness may be limited in order to prevent unfairness or a waste of 
time.® The judge also possesses the authority to order a witness 
not to speak with counsel during a break in the testimony.” 

A second duty imposed on the trial judge is avoiding needless 


State v. Shanks, 2002 WI App 
98, J 12, 253 Wis. 2d 600, 644 N.W.2d 
275 (Ct. App. 2002) (no misuse of 
discretion in “allowing the child wit- 
ness to sit on her grandmother’s lap 
while testifying”). . 


"State v. Rodriguez, 2006 WI App 

163, J 39, 295 Wis. 2d 801, 722 N.W.2d 

136 (Ct. App. 2006) (rejecting a defen- 

dant’s postconviction claim of ineffec- 
tive assistance of counsel, the court 
observed that narrative pucationing 
seldom creates grounds for reversal: 
“Questions that call for 
generally improper | 


nd whet 
| calling for a narrative re- 
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bg 


here; much of what the officers ‘addeq 
was cumulative, and, further, if Rodr- 
iguez’s trial lawyer had objected, the 
prosecutor could have simply reviewed 
his notes and asked more focused 
questions to each officer.”) (citation 
omitted), relying on U.S. v. Garcia, 625 
F.2d 162, 169 (7th.Cir. 1980) (“There 
is, of course, nothing particularly 
unusual, or incorrect, in a procedure 
of letting a witness relate pertinent 
information in a narrative form as 
long as it stays within the bounds of 
pertinency and materiality.’). 
» "Red, R. Evid. 611(a) advisory 
committee’s note. 

*See Meurer v. ITT Gener 
Controls, 90 Wis. 2d 438, 455, ian 
N,W.2d 156, 164 (1979) (restre 


wit 


al: 

355 (1990) urt properly 2 
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712, 109 S. Ct. 694, 102 L. Ed: 


tion of time. In thi 
consume? is context, Wi 
ples the court’s authorit , Wis. Stats. § 9 
rere is a critical difference. Vader t Bae hn ee § 904.08, yet 
tive value against other considerations i ay judge weighs 
Fe pime pees exclude evidence only if es wong the “waste 
+s ypstantia Yi outweighed” by the wast i ative value is 

StA Nib) neither references § 904.08 nor i ear ahs otha 
type of balancing test. Thus, it appears ee EAR any other 
sponte pased aves on a finding that time is ROR Ea sua 
spent = Jot a that connotes unnecessar SA ot 

ulative testimony, an SA > y repetition or 
ame of urini Bi oe an consistent with the first im- 

ive search f 

P ample, the court. may restrict the WETE PEN ANUS Wt. 
nesses (or experts) that may be called or terminate repetitious 
examinations which would otherwise lead to an endless cycle of 
redirect and re-cross examinations." The trial court also has the 
giscretion to exclude lay or expert testimony based on violations 
of a scheduling order.” e : 

- a the court must also protect a witness from harassment 
assment." In this context the authority granted 


or und 
under Wis. Stats. § 906.1101) must be balanced against the party’s 
i each- 


and latitude to discredit the witness’s testimony. Imp 
involves some degree of embarrassment and, at the 


ment often 
a criminal defendant no" to “Michigan v. Lucas, 500 U$ 145, 
speak with his lawyer during an over” 148, 111 S. Ct. 1748, 1746, 114 L. Ed. 
no error occurred where ‘od 205, 32 Fed. R. Evid. Serv. 225 (1991) 
; example that 


; luded from i ; 
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j his iaw -15- «rial juí n wide 
minute k following defendant’s we Mesa a ; 
direct examination; the Supreme dant’s right to 
ro , also discussed T AAR oie ‘pased on concerns about, among er 
i ; things, harassme > 
at the close of direct or at any other sion of the issue) si gs’ saf 
tion). , interrogation that is repetitive or om 
state v, Seibert, 141 Wis. i evant. ”) (citations omit- 
753, 416 N.W.2d 900, 903 (Ct. APP: ted). Certs 
rial court corres ly sustained See also State V: Migliorino, 110 
i n cross” Wis. 2 d 576, 489 N.W.2d 678, hen , 


latitude’ to 
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(trial , 20:04, OVE ET te „its dis- Wis. 2d 618, 465 Nwa uring) (dis- 
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as able exercise of oo 
extreme, saree ey ye quires that the trial court conside 
Wis. Stats. $ 9 including the importance of the 


ticular circumstances ; bative value of the attack a sitr 


peor rye example, it may be appropriate to aroak tee 


ersonal friendship with a party a 
à a witne anai A an Detailed forays into the nature, ‘ft bean 
Mtoi hi especially a sexual relationship, are usual] of Ij re. 
robane value once the general } nature of the relationship he 
hed. 
“Pinal he ower to control the mode and order of in 
nen it the Cree rule a shia that ry 
the rie at of questions and answers, Weil-worn orm” of 
tions, in adition to “leading,” which is discussed below adie 
“Argui ents itive”: the ] lawyer is making a an “argument” ai 
' =, asw ered”: the examiner is asking the same question 
~ again (and again 
~ “Calls for Narrative”: the witness is affective crafting her own 
testimony ‘without’ guidance of the examiner ag a Q&A that 
-facilitates timely objections to improper matics. T : 
- “Calls for Speculation’: the lay witness lacks barber ahnbtodgy 
oor an expert's: testimony is not based on any reliable principles or 
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anderlying charge or their credibi 
sert the privilege against self-in 


‘ay are Open to cross-examinati 


rmissible scope of cross under Wis. Stats. § 904.01 define 


on on matters relevant to the 


lity; they cannot i 
selectivel 
crimination to shield Satinging 


ony that is otherwise admissible.’ 


The wide-open scope of cross- ination i 

aejudge’s au thority to miei examination is tempered only by 
eet ah it with respect to matters not testi 

fied to on di l Y ere such action is in the interest of fera 
This recognizes e latitude given counsel on direct examination 

ask the witness only about certain aspects of an event. A com- 
mon peel involves a plaintiff who calls the defendant 

verse y onan issue relating to, liability. In such an instance 
he * ‘cross-examination by defendant’s own attorney may be 
limited to the issues discussed during the direct examination 
Matters relating to affirmative defenses or damages may be 


postponed 

a 

TF N.W.2d 859 (1980). Wis. Stats. 
906.11(2) was consistent with prior 

Wisconsin law. See Wis. Stats. 

§ 906.11(2) Judicial Council Commit- 


tegs Note, > = 1's 
> *The wide-open practice is ably 
defended in the advisory com- 


federal 
mittee’s note to Rule 611(b), which ~ 
advocated 


for the rule. Congress re- 
jected it, however, in favor of one that 
restricts cross-examination to cred- 
ibility and matters elicited on direct 


| ule governing impeach- 
are ey ‘discussed a 
$607.1 of the Text. V , Stats. § 904. 
limits the cross-ex! n. 
te v, Kogha, 2 
569 N.W.2d 70, 
t's attempt ] 
atior have an eyewitness 
is photo from An 


y 


during cross- 


until the defendant testifies on his own behalf during 


minary hearing judge may 
preclude cross-examination directed 
only at credibility. È 

4goe U.S V. Musk, 719 Sd 962, 
966 (8th Cir. 2013) (defendant “o 
the door” to his “intent” when 


ing about various false representa- 
oat e cireuit co Mare n 
R. Evid. um eek Fed, R Joas 
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$ Wi 


an-chief. In most situations, howe 
the he Sed ruly adverse to the witness should 13° Crog 
2 probe any relevant subject. For BRAM pies in crimina] weg 
involving multiple charges, normally the defendant „<a 
selectively testify about some events and assert the fifth Ang, 
ment privilege (or an objection under Wis. Stats. § 906,11) ud 
respect to other matters. , With 
Cross-examination is not synonymous with leading quest 
Although leading questions are frequently permitted dq Ong, 
cross-examination, this practice is not a right.” Latitude inne 
use of leading questions is controlled by subsection (3) Wis, Stat” 
§ 906.11.’ 
Wis. Stats. § 906.11(2) differs from Fed. R. Evid. 611% 
Congress rejected the advisory committee’s recommendation ths 
federal courts change course and follow the wide-open practice y 
cross-examination. It opted instead to retain the common-law 
rule limiting the cross-examination to issues relating to cred. 
ibility and the subject matter of the direct examination. Federa] 
judges are, however, given the authority to permit inquiries int 
other subjects, but the examination must proceed “as if on direc 
examination.” iO ; 
§ 611.3 Leading questions | 
A leading question is one which suggests the answer to a 
witness.’ As described by one authority: 
Defining a leading question is difficult. A leading question does 
: a wap Just, lead a se ina ue direction. It directly sug- 
-gests certain words, phrases, or ideas: constitute the correct 
answer, thereby reducing the role of the witness to either agreei 
dis 4 ap AA AA ce ets 
or disagreeing. It takes away the witness’s ability to testify in his 
or her own words and give his or her own explanation. 
_ Judicial discretion must be used in determining whether a 
question is “leading.” The vice of the leading question, whe 
used improperly, is that counsel spoon feeds suggested answers 
to the witness.andin: effect testifies in the witness's place. 


BAY AIA A A e ROINA ERTI a i 
State v, Hall, 103 Wis, 2d 125, [Section 611.3] 
307 NW2d 288, 301 S66 Boe also ‘tate v. Sarinske, 91 Wis 2d 
ae Erid GAM) pdvisgrmipommite 45, 960.6, Wad. 726, 798 (1010 
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pees 
is critical. It is not į 
im i 
st the subject matter of the te ti 
stimony, 


to § b 
„ite pertinent background ' 
states, “Now I direct informatio ra where counsel 


ntext i 
co ssibly leading, 


) | X ' -examination.® 
authority has identified ten instances in which thading queetsoaa 


a eae “Rabe 2 including direct examination: 
(1) en the witness displays hostility or evasivenes 
whether on direct or cross-examination 5 
(2) On the direct examination of the adv 
i { erse part 
_ witnesses, closely aligned with the adverse beats aka ris 


(3) When covering preliminary matters, such as a witness’s 
background and the events leading up to the event in dispute. . 
` (4) For laying evidentiary foundations. i> 

(5) When asking about matters not in dispute. ; 


2stion does (6) To direct a witness’s attention to a time, place, or event. = 
room sug- (1) To help elicit testimony from difficult witnesses (young ‘ws 
ir pa children, [disabled] people, the very timid, people who speak y 
stify in his poor English, and so on). vhf ; 
(8) When the inquiry is into “delicate” (i.e., sexual) matters. T 
| whether a _ (9) When a witness’s memory is exhausted, in order to Sy 
stion, when refresh it. ; ; ; i S 
ed answers = (10) On redirect examination to save time isgeria, e S 
ess’s place. Although authority is scanty, it appears that Wisconsin prac § 
SE i i ibe thi k 
session of a firearm, the trial judge tive. The rua Aaoi 20t greg ose » 
2d 14 exercised appropriate discretion in al- sugea 4 from an answer”) (citations í 
91 Wis. sh y the pi osecutor to use leading guis @ ; B 
9 (1979) CA ae Prae the direct examina- omitted). -5i a TRSA 
which uni. of a ri 10-year-old wit- 5ctate v, Sarinske, 91 Wis. Sara 
desired @0- ‘of a reluctant 10-ye 46-47, 280 N,W.2d 725, 7139-40 ( 
ad); Jordan Y: ness), — (disc ussing use of leading questions 
1, 287 N.W.26 A during a redirect examina o A 
; ‘ velop testimony reg ` the cross- 
1 Process 296 of the r estions raised during 
forj examination’, ial Proves 297 
is. 24 the circumstances 
203 Wis. i ation oF 
y | and suggestive que ‘ 83). 
eee En a Ao eeTeading and sugg Ct? i 


ENG 


§ 611.3 


nds with these suggestions.’ Of particular utili, 
S 


y i 
co ) ‘ong in laying foundations (#4), espa.. the 
use of leading are rule imposes numerous tech ly 
. ts, In layi the foundation for business record, Sêl 
requirements. ild be i rdinately time consuming to preg for 
the hope that the witness stumbles a üde 


exceptions are 


iness records, past reco” i i 
apar ed by questions asking the witness if the declarant wa, 


A” or “startled,” as opposed to asking the witness to de. 
scribe the declarant’s appearance or emotion, in laying a founda. 
tion for an excited utterance (see § 803.2). 

The second genera ‘rule permits leading questions on cross- 
examination as a matter of course. Where the cross-examination 
is in form only, the trial court may preclude the use of leading 
questions where the witness is obviously “friendly” to the 
srstwhile cross-examiner, Conversely, in those instances in civil 
cases where the party calls an adverse party, or a witness identi- 
fied with an adverse party, Wis. Stats. § 906.11(3) specifically 


authorizes the proponent of the evidence to conduct the direct ex- 
amination with leading questions. The class of persons “identified 
with” the adverse party is intended to be broader than that 
encompassed in the rules governing admissions by party 


Fed. R. Evid. 611(c) is substantively identical to Wis. Stats. 
§ 906.11(3), but oada the designation “hostile witness” to the list 
of those persons who can be examined on direct by leading 
questions. It seems that this amendment only clarified what was 


Tig, State v: Barinske, 91 Wis. . 486N,W.2d 549 552-53 (Ct. App- 1992) 
681 ae Ee HOI Cte ek general rule of evidence that 


Wis, 2d 449, 47 


Y, , 93 ’ 
M i cain 509, 519 (1980) (use of only be asked of an ‘adverse party, ° 
a witness identified with an adver 
3) party, . Here the trial court Pr 


Judichel Council A fe 
LF erly exercised its discretion whe™ 


“Wisconsin cases agree 
of Spading quantias ae erred un, Tecord showed that both parties won 
less 7 pranah siihen as Permitted to ask leading questions 5i 
rr baper ge unada mumo, issue had been briefed and aed 
because of pae an A to communicate Ana w the party (a nurse) yA doc 
angus delene) tiin am 
ted í A) (citation omits 
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B 
intended by the original language,’ 


g11.4 Exhibits gen . 
; deliberations rally; sending exhibits to jury f 
uring the cou ; ury for 
eonment®, HMbboEta H trial, a wide variet i 
be marked as aati, The X-rays, and Bit aay such as 
«qemonstrative” evidence. The Roane may ohabeltite beep nt 
or 


hibit” means only that it has bi signation of an object ú 
erical as been “regi an object as an “ex- 
a num (or other) designation L Duronea Pee court with 
eping track 


of objects referred to durin ; 
§ 906.11, the judge has the Spe testimony. Under Wis. S 

$ x s power to permit « z tats. 
that assist the jury in understandi it “pedagogical devices” 

bp anding and ; 

Exhibits may bë used to assist th anh ae iram! 
testimony and, with the court’s ap ate PERO A es of witness 
and closing arguments. For ARADENN EA be used in opening 
use of a chart that summarizes A AAE E on slcated. ii 
involving multiple claims or counts.* Nonetheless 88 O01 04 fad 
906.11 give the trial judge broad authority to curb or prohibit th 
use of demonstrative exhibits that are unfair or misleadin A 
Powerpoint presentations in particular should be carefully 
scrutinized as the damage done by the display of an objectionable 
slide cannot be undone by a curative instruction? 
Brewers and objects marked as exhibits become, in effect, 


$ 611.4 


C Report of Senate Committee on F.3d 390, 396-98, 71 Fed, R. Evid. 
the Judiciary, Federal Rule of Evi- Serv. 1176, 98 A.F.T.R.2d 2006-8025 
dence 61100, Cat Cir, 2006) (iacnasing the ont 
BEYE FONES Ai © ness of, an ifferences between, 
[Section 611.4] “pedagogical devices” permitted by Fed: 

R. Evid. 611 and summaries under Fed. 


"Wee § 401.2 (Real and Demon- 

eines Coy Ear a 
E Pepate. wy, +3, 24 780,,>2: j4, 1111, 49 Fed. R. Evid, Sar 
Poe el Ct App, 1008) 39, 1998 FED App. 0103P (6th Cir 
chart that “s Darii testimony 1998) (discussing Le kinds poten’ 
EPA Ree ci > , : e ` 
icated, Baik oun a “primary evidence summaries” that 


8 . 
set forth in Fed. R. Evid. | 


“nedagogical-device 8 ies” that 
ihustrate witnesses’ testimony in vari» 


bo court bl ki 
ii PowerPoint in bite s 
Le aap miastating the law of self- 
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t be altered 
the court and must not tered, mar 
changed in ne way without, the eet 8 pžphieit approval 
example, witnesses May pe asked i 1 e sis 8 on a chart qatr 
ing W ere certain events occurred. | ea eration of an Aki 
rt’s a proval may give rise to a spoliative inte 


8 ‘ . 
; i as dismi 
ence or more drastic sanction, such ssal and attorney 


foes in an egregious case. H 
Just because something 18 marked as an “exhibit” does p 
mean that it has been “received” into evidence. Anything at 


become an exhibit simply by virtue of registering it as such wit 
the trial court. Whether it can be used in examining a witness op 


chown to the jury will depend upon what it is being used for an 
dentiary rules. Sometimes the par. 


the r application of evi c 
ties ak exhibits and employ them at trial without ever moving 


them into evidence. In other instances the judge may deny ą 

s motion to receive the exhibit into evidence yet make it 
part of the record for purposes of appeal, In sum, an exhibit is 
not “received” into evidence unless the trial court has formally 
ruled as such on the record. <- 

The cases have also distinguished “summary” charts, permitted 
by § 910.06, from “pedagogical” charts, a form of. demonstrative 
evidence that illustrates complex evidence for the jury. The 
distinction is significant and the foundations very different. 
Pedagogical charts are not “substantive evidence,” which allows 
counsel a bit more leeway in using them to present a “one-sided” 
version of the facts. In short, pedagogical charts can “pitch” the 
evidence this way or that, but must do so fairly and accurately, 
subject to the trial court’s discretion to exclude them under Wis. 
Stats, § 904.03 and Wis. Stats. § 906.11. Summary charts, which 
are substantive evidence, must fairly reflect the voluminous evr 
dence they summarize Rae y! 

Where an exhibit has been received, Wis. Stats. § 906.11 gives 
the trial court broad authority in determining how to “publish 
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prejudice that’ e exhibits may be helpful to the jy 


Although use of th 
may be a legitimat 


which they he’ 
jury confusion a 


- 8gtate v. Anderson, 2006 WI 77, 
q 27, 291 Wis. 2d 673, 717 N.W.2d 74 
(2006) (overruled on other grounds by, 


State v. Alexander, 2013 WI 70, 349 - 


Wis. 2d 327, 833 N.W.2d 126 (2018)) 
(Whether an exhibit should be sent to 
the jury room during deliberations 18 a 
discretionary decision for the circuit 
court. Factors that a circuit court 
considers in determining whether an 
exhibit should be sent into the jury 
room include ‘whether the exhibit will 
aid the jury in proper consideration of 
the case, whether a party will be un- 
duly prejudiced by submission of the 
exhibit, and whether the exhibit could 
be subjected to improper use by the 
jury.’ A circuit court’s error in sending 
an exhibit to the jury room during 
deliberations is subject to a harmless 
error test. The State, the beneficiary 
of any such error in the present case, 
has the burden to persuade this court 
that the circuit court’s error is harm- 
less.”) (notes omitted), )0 eo vo 
_.. State v; Cooks,2006 WI App 


262, { 40, 297 Wis. 24.633, 726.N.W.2d 
ineffective assistance of counsel wher 


the lawyer didnot object. to police 
reports being fhi ae m; 
eee ‘Out ttn dee 
ae capt a i a 


> a 
Oh ike 


ovide (probative value), the Diaa: 
d the risk of misuse by the ble 


è concern that the jury wile more t 
Nt; ally written statements, than the testi 
on the exhibits, especie Ha trial, Voluminous documents (Y 


nd possible dilution of trial testimony? g, 


contained no improper evidence), 
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were not complex and the Writing 
S te v. Hilleshiem, 172 i 
1, 492 N.W.2d 381 (Ct. Kon. ta 
(defendant. charged with ten dru, 
related offenses; after her difen 
defendant was shown a copy of the 
criminal complaint; she did not dispute 
the events: described, but defendant 
said that she could. not verify all of the 
dates and that the undercover officer 
had been the one who purchased the 
cocaine; no error in redacting the 
penalty section of the complaint and 
allowing it to go to the jury as an ex- 
© State v. Hines, 173 Wis, 2d 850, 
496 N.W.2d 720, 723-24 (Ct. App. 1993) 
(“A trial court’s decision whether to 
send exhibits to the jury during delib- 
erations is „guided by three 
conde PROAI (1) whether the pania 
IIA 335 i i he jury in proper consi et 
ation of the Bes (2) whether a party 
will be unduly prejudiced by submis- 
sion of the exhibit; and (3) whether the 
exhibit, could be subjected to impropé? 
use by the jury”; held that trial cout 
failed to, adequately consider these 
three factors when it sent to the jw * 
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i : $ 906.12 
„risdictions dogmatically preclude M ; 
end being seni tothe Jury room during detonstrative” evidence 
ig excessiviey rigi aay Confident in the ii a y a rule that 
«jemonstrative an i reall’ evidence, and dismiss: f 
ability of gt YS ition Judge's discretion in gup veo the 
AAN ae at a Specific and timely fashion to exhibi 
gent bac! ENE AT 4 uring deliberations waives any claimed ps 
r Ari AR Eeten ees should vigilantly police the 
ibi ‘ 3 y those received i i 
S seen By the Jury during deliberations lived into evidence are 
§ 906.12 WRITING USED To REFRESH MEMORY 
Ifa witness uses a writing to refresh his memory for the 
p ë of testifying, either before or while testifying, an adverse 
party is entitled to have it produced at th 


> ; e hearing, to inspect it, 
to cross-examine the witness thereon, and to introduce in evi- 
dence those portions which relate to the testimony of the witness. 


If it is claimed that the writing contains matters not related to 
the subject matter of the testimony, the judge shall examine the 
writing in camera, excise any portions not so related, and order 
delivery of the remainder to the party entitled thereto. Any por- 
tion withheld over objections shall be preserved and made avail- 
able to the appellate court in the event of an appeal. If a writing 
is not produced or delivered pursuant to order under this rule, 
the judge shall make any order justice requires, except that in 
criminal cases when the prosecution elects not to comply, the his 
der shall be c ne striking the testimony or, if the judge in eat 
discretion determines that the interests of justice so require, 
declaring a mistrial. 


(sx 991 Wis. Act c. 32) ~ 
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Wis 
§ 906.12 CONN Ry, 
§ 612.3 When can a witness's recollection be refreshed? O 


§ 612.4 Production, inspection, and introduction of the objec, 


§ 612.5 Use of hypnosis to refresh recollection 


p 


i roduction 

: Wis ‘cata § 906.12 governs, to Some a ee, the practic, 

sefreshing a witn en's recollection. It is simi ar to Fed, R, A 
612 but differs in some significant ways. The rule has ant d, 
of special features. First, it 18 both a rule of evidence an ý 
discovery rule that permits opposing counsel to gain ACCEgs a 
whatever was used to refresh a witness s memory, includ, 
otherwise privileged information. Second, Wis. Stats. § 906 15 : 
not limited to courtroom testimony; its procedural features ma 
be invoked even at a deposition.” Finally, it is important t 
distinguish between the latitude allowed the proponent of the ey. 
idence in refreshing a witness’s memory and the power of the op- 
ponent to then invoke the rule’s procedural and evidentiary 


$ 612.2 What may be used to refresh a witness's 
recollection? 
Memory can be “refreshed” in infinite ways. A glance at a 
photograph, a suggestive (leading) question, or the review of 
documents might jog the witness into recalling a distant memory. 


On its face Wis. Stats. § 906.12 refers only to “writings” used to 
refresh recollection. Nevertheless, the case law construing Fed. 
R. Evid. 612 and similarly worded rules in other states have 


{Section 612.11 Ge sA ah ici d! Snes ATERTU; If the producing 
‘Fed. R. Evid. 612 currently party claims that the writing 1 


states: eludes unrelated matter, the court 
Rule 612, Writing Used to Re- must examine the writing in camerà 
fresh a Witness ay hin delete any unrelated portion, andor 
(a) Scope. This rule gives an der that the rest be delivered to the 
adverse certain options when adverse party. Any portion delet À 
a witness uses a writing to refresh over objection must be preserved !0 
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proadly permitted the use of “an i $ 612.2 
witness’s hey ai Accordingly, phir’ 
ings, or any oO ject may be used to osographs, sketches 


The rule does not restrict the 


js “refreshed,” the testimony i 
proponent invokes past FA Ronw OR ne tacanyhen dhe 
o eh co: on recorded, the source of 
proof is the hearsay (exhibit), In theory Wi pile ue 
could be refreshed by readi i et itness A’s memory 
a, ing Witness B’s deposition 
although principles of sound advocacy caution against E Kreni 
that are overly suggestive or raise seri a AAi 
whether witnesses have improperly c E ante gont 
$ rly conforme eir testimony. 

The rule s generous approach is warranted both by the reality 
of existing practice and the safeguards which have been incorpo- 
rated into the rule. No procedural rules restrict what counsel 
may show a witness to refresh recollection prior to testifying. 
Nonetheless, Wis. Stats. § 906.12 does set forth the consequences 
of refreshing a witness's recollection, regardless of whether it oc- 
curs prior to, or during, the witness’s testimony. Opposing counsel 
has the right to demand production of the thing (writing, photo, 
etc.) used to refresh recollection, to inspect it, to cross-examine on 
it, and to. introduce pertinent parts, at counsel’s option. These 
protections minimize abuses and enable the opponent to bring 
weaknesses in the witness's testimony before the jury. When the 
effort to refresh takes place in the courtroom, a trial judge may 


refuse to permit the use of a particular memorandum based on 
M itm: ht invite “undue suggestion.” Nor is the trial 


concerns that it ml ( ; 3 
Fs) SU RE Ty Pe i ' bland assertion that a docu 
judge forced to accept the witness § § 904.08 and § 906.11 al- 


ment may spark his memory. In sum, 


low the judge some latitude in regulating how witness's memo- 
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any materials used to refresh the witness’s memory, to insp” 


$ INS pac, 
d to offer them into evidence. Indeed, unless the 

pony staal is shielded by the lawyer-client privilege, the enin 
proċess is subject to cross-examination and impeachment. 


are expected to testify from their own personal knowledge of the 
facts. are accorded somewhat more latitude, but the dif. 
ference is one of degree.” In sum, trial procedure anticipates that 
witnesses respond to questions by drawing from their own 


memory. 

Occasionally it is necessary to refresh a witness’s recollection 
while he or she is testifying. Witnesses sometimes forget or have 
difficulty recalling details. Most people are simply unaccustomed 
to the papery 2 ie Semen and are anexreriansed, anxious 
public speakers. The jury’s probing gaze, the unnerving prospect 
of cross-examination, and the court reporter's careful tracking of 
every syllable uttered can occasionally freeze even the most con- 


scientious soul.* When.a witness draws a blank in the court". 
the ment may refresh her memory under the trial judges 
W, > and subject to the modest procedures described 
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9) It is established that lookin ; 
object or writing wi 
g will 


assist the witness’s recollection o 
3) After having reviewed the 
that he or she now recalls the eve 


g at an 
f events; 
object, the wi 
nt or fact, 
The sequence suggested above outlines the 


` but the inquiry rests withi pertinent consider. 
atio gurt. Fon routine or AINED uan discretion of the 
testion can be used to refresh the witness's MEATY, N sasing 
ar form or sequence of words is required under Wis, partic- 
1306.12; the practical necessity of refreshing a withohe’s i Stats, 
ould not become ensnared in verbal rituals. The first ‘elettient 
is often met by the witness’s response that she “can’t recall” jing 
the witness's bemused silence following the question.* McCormic 
mends that courts apply the same “realistid” standard that 
verns at recollection recorded: is the witness able to testify 
Sally and accurately”? Sometimes a witness believes her memory 
is complete “but, after reading the memorandum, she might well 
recall additional facts.”’ The proponent establishes the second el- 
ement by asking, “If I were to show you your handwritten state- 
ment [or such] might that refresh your memory?” or words to 
that effect. The proponent should then ask permission to ap- 
‘ch the witness stand and hand the object to the witness, who 
must examine it in silence. The custom varies, but the better 
ice is to mark the document as an exhibit. Once it is appar- 
ent that the witness has reviewed the pertinent part, the 
proponent asks, “After having read your statement [or such], do 
you now recall the answer to my earlier question? ae 
As discussed above, the trial judge has the discretion H vankrist 
the use of evidence to refresh memory in court, partidi es pi 
the obj ect might be unduly suggestive or unre iable. ; is 
mary concern is whether after having reviewed a document, 4 
witness truly has an independent memory of he vag pea 
injuet parroting tho ia aacortion ae he or she has indepen- 
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When a writing or other object is used to refresh the witnesy 088 

recollection for the purpose of testifying, the opponent hag + i witne 

sht to have the object produced and to inspect it. Wis, Stats does” 

draws no distinction between the act of refreshing the ardot 

‘memory while testifying and refreshing memory befor a 

ness testifies. The Wisconsin rule differs in this respec le 

Fed. R. Evid. 612 which requires mandatory production iry 

he witness’s memory is refreshed while testifying, but aia 

iction to the discretion of the trial court if the act of mmg, 

occurred “out-of-court.” — mbp 


. § 906.12 limits the right to production to those in- 

sre the witness’s recollection was refreshed “for the 

the trial, hearing or deposition.’ Where 
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counsel should inspect the document 
amine the witness about it and 
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wide latitude to establi 
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objets in the hours or days precedi 
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e inference is that this was don 
the witness’s memory.* 


: cae ppt a writing for the purposes of testify- 
ing, Wis. Stats. .12 guarantees its production regardless of 
whether the document itself was otherwise privil 
; privileged or 

rotected. In this sense, the rule works a waiver of the attorney- 
client privilege and work product protection. Although this result 
invites the intercession of a coach between the witness and the 
writing (e.g., the document is read to, or paraphrased for, the 
witness), the waiver approach is justified by the plain language 
of the rule and the ease of administration. In contrast, Fed. R. 
Evid. 612, which leaves production of writings used to refresh 
before testifying to the trial courts’ discretion, has engendered 
significant and troublesome litigation on this issue, yet the 
dominant approach is to find waiver.” 
Where only a part of the document relates to the subject mat- 
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Wei tein’s Evidence, par. ing’ is to safeguard against using the 
a sida (4988) "The dangers rule as a pretext for wholesale explo- 
attendant on refreshing recollection ration of an opposing party’s files and 
are even more pronounced before trial to insure that access is limited only to 
when there is no bar against leading those writings which may fairly be 
questions, no pret etermined order in said in fact to have an impact upon the 
which questions must be asked, and testimony of the witness.”). ` 
limitations on the kind of materin 8 55ee Weil v, Long Island Sav. 
rospective witness may be shown: Bank PSB, 206 FR.D. 38 (ED, N.Y, 
lowing a searching inquiry or 2001); Herman Y. Marine Midlan 
mination of the prore Y Bank, 207 PRD: 26, 27 Employee 
reached his present p08. Cas, (BNA) 2767, 52 Ped, B 
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request, the court should give the jury a limiting instruction t 
the effect that’ the evidence may only be used to assess the 
witness’s credibility and should not be used as substantive 
evidence. Where the opponent elects to introduce only a part of 
the writing, the rule of completeness may entitle the original 
proponent to introduce other parts which in fairness ought to be 


considered.” (See § 107.1.) 


Finally, Wis. Stats. § 906.12 sets forth a variety of remedial ac- 
tions which may be taken against a party who fails to produce an 
object which was used to refresh the witness’s memory. In crimi- 
nal cases, a prosecutor's failure to comply may result in stricken 
testimony or even mistrial. In other instances, the remedy is left 
to the discretion of the trial court. The court may consider allow- 
ing the jury to consider the procedural breach in weighing cred- 


ibility and, where appropriate, give a spoliation instruction.’ 


êSee In Interest of Michael R.B., 


175 Wis. 2d 713, 499 N.W.2d:.641, . 


650-51 (1993) (trial judge acted ap- 
propriately in refusing to admit defen- 
dant’s mother’s calendar when offered 
to corroborate evidence of the defen- 
dant’s whereabouts during the week of 
the sexual assault at issue; “the infor- 
mation contained in the calendar had 
already been introduced verbally dur- 
ing direct and cross-examination of 
Michael’s mother, Moreover, we agree 
with the judge’s determination that 
exhibits. are admissible only if used to 
refresh a witnesses’ [sic] recollection 
at trial,”), It is only the opponent of 
the witness who can offer the exhibit 
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under Wis. Stats. § 906.12. Practice 
under this rule should not be confused 
with the hearsay exception for past 
recollection recorded, Wis. Stats. 
§ 908.03(5). 


7See § 107.1; Judicial Council 
Committee’s Note to Wis. Stats. 
§ 906.12 (“Although this rule rat 
to offer of the memorandum by K 
adverse party, one should remer p 
that Wis, Stats, § 901.07 prevent sor 
from selecting only those parts 
able to his position.”). 


$ iation). 
See § 401.8 (spoliation “A 
Graham, Handbook of Feder 
Evidence § 612:2 (7th ed.). 
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612-5 Use of hypnosis to re 
jsconsin case law has confron À 
aided testimony: though not controlled by Wis, Pf bi nap 
l i that hypnotism 
x in any case. It smacks of E Minne the recollection of a wit- 


l ; f , 
newnreliable testimony, and inv peration, creates serious risks 


tes ici 195 
yst a convenient way to account for s AN that hypnosis is 


tory. A botched effort to h I ess who has changed 
his me ĉase Oe in the total eeledion of tha. witiidle’s 
; , an e aa 8s 
tie i consequent loss of all testimony by this 
Wisconsin law permits a witness to testify from h i 
refreshed) memory, but only under bald Se trolled 
ircumstances. The proponent must give pretrial notice to the op- 
posing aed of an intent to use a witness whose memory has 
been refreshed through hypnotism. Opposing counsel may then 
move for an admissibility hearing. At this hearing, the burden is 
on the proponent to convince the trial court that the witness was 
not subject to any impermissible influences during the hypnotic 
session which might affect the reliability of the testimony. This 
ure applies regardless of whether the evidence is offered 
by the prosecution or the defense. Since these procedures are 
unded in concerns relating to the reliability of evidence and 
the accuracy of the fact-finding process, they should also attend 
in civil cases as well. | afis YIS 
The supreme court has set forth certain “guidelines” for the 
conduct of hypnotic sessions designed to improve the witness's 
recall of events. They include the following:* | 


(1) The person administering the hypnotic session ought to 


Bethan BS SES x. i40; 387, 453 N.W.2d 186, 189 (Ct. App. 

enna ne 110 Wis 2d 1990). (upholding trial Coui 5 ed 
5,568,309 NW.2d 386, 398 (1989). ont, where “the judge found that 

. *8tate v, Zimmerman, 2003 WI. “there were a number of problems with 
App 196, JI 43-46, 266 Wis. 2d 1003, the proposed testimony including the 
669 N.W.2d 762 (Ct. App. 2003) (re-use of suggestive and leading ques- 
versible error occurred because of tions during hypnosis and the atten- 
defense counsel's “deficient” “handling” dance of defense counsel at one of the 


of a witness’ freshed sessions, It also gave great weight to 
recollection; Fr a gira rae on the nonconformity of the proposed 


televaney grounds, counsel never ob- testimony with the other evidence m 


ion he testimony the.case.’) l 
- (roy AATE aeea 3These criteria apply to ae 
qen had the trial court not sup ressed nesses and are set forth n i X 
the testimony, “an expert would have Armstrong. See State v Coogan, 


veg yy pe that Arm- 
been able to challange the hypnotic Wis, 2d at 06 (obser ee ia wit 


as unduly suggestive”), eiro Lagan held that these criteria 
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State v, Coogan, 154 Wis, 2d ness, the co 
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tal health person with special training ; ai gvi 


‘otri n 

e preferably a psychiatrist or psychologist, the Use yy | i 
(2) This specially trained person should not be ing | jo 
about the case verbally. Rather, such person shoul ve orm | 
written memorandum outlining whatever facts are i ceive y | A 
to know. Care should be exercised to avoid any comm wey | e 
that might influence the person s opinion. iati | 
(3) Said specially trained person should be an indepe i 
professional not responsible to the prosecution, investigat tt m 
the defense. ; j 8 oy its 
(4) All contact between the specially trained person and tk 
subject should. be videotaped from beginning to end, the : 


(5) Nobody representing the police or the prosecutor ort 
defendant should be in the same room with the Special} e 
trained person while he is working with the subject, y “ 
(6) Prior to induction a mental health professional should | 4 
examine the subject to exclude the possibility that the subi X 
is physically or mentally ill and to confirm that the subject pos- z 
sesses sufficient judgment, intelligence, and reason to compre. 
hend what is happening. __ Wi ie | Z 
_ (7) The specially trained person should elicit a detailed de- 
_ scription of the facts as the subject believes them to be prior to 
_ the use of hypnosis. yee TEE MY 
(8) The specially trained person should strive to avoid add- 
- ing any new elements to the subject’s description of her/his ex. 
_ perience, including any implicit or explicit ones during the pre- 
session contact, the actual hypnosis and the post-session 
contact. ; 


fan 


(9) Consideration should be given to any other evidence tend- 
ing to corroborate or challenge the information garnered dur 

_ ing the trance or as a result of post-hypnotic suggestion. 

_ Although adherence to the guidelines should be closely 
scrutinized, the admission of the evidence rests within the discre- 
tion of the trial court regardless of compliance. The decision 
admit the evidence must focus on the reliability of the testimony 
in light of the risk of confabulation or undue suggestion 
the a ae session, Also note that the case law discussing 02 
use of hypnotically refreshed testimony predates current $907" 
also applied to h  vefr 
testimony by the defendanp, Se 
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uest the same shall be shown or disclosed to opposing counsel 


the completion of that part of the examination. 
(2) Extrinsic evidence of prior inconsistent statement of 


ee eas t evidence of a prior inconsistent state- 
ment y a witness 1s not admissible unless any of the following 
is applicable: —— | l i 
aoe eB The witness was S80 examined while testifying as to give 
ee the witness an opportunity to ‘explain or to deny the 
= statement. seh T 1 
_2. The witness has no 
- testimony in the action. 
it to, Be he interests of justice otherwise require. ` | 
(b) Paragraph (a) does not apply to admissions of a party- 
-opponent as defined in s. 908.01(4)(b). == 
(S.Ct. Order, 59 Wis.2d R1, R197 (1973); 1991 Wis. Act c. 
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thereby also implicates Wis. Stats. § 908.01(4)(a)1.* Section 


906.18 predicates the admission 0 
on the witness's opportunity to exp 


f a prior inconsistent statement 
lain or deny it at some point, 


either while the witness is testifying or when he is recalled for 
that purpose — unless the interests of justice otherwise require. 


The predicate is important becaus 


e any inconsistent statement 


may be used to prove the truth of the matter asserted. The op- 


i [Section 613.1] ; 


1State v. Hereford, 195 Wis. 2d. 
1054, 537 N.W.2d 62, 70 (Ct. App. 1995) 
(ellipses original). Stressing that this 
definition was “broader” than the nar- 
i rower definition used in some discov- 
ery provisions, e.g», Wis. Stats, 
§ 971.24, the court explained: 
The broader definition under [Wis. 
Stats. § 906,13(1)] ensures that any 
time a witness is examined about a 
statement attributed to him or her, op- 
posing counsel has the opportunity to 
see the statement to make sure exam- 
ining counsel is not making misleading 
insinuations about the existence or 
contents of the statement, 
537 N.W.2d at 71. Batidos 
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(a), Showing or Disclosing the 


x Statement During Examination. 
When examining a witness about 


the witness’s prior statement, 4 
party need not show it or disclose 


its contents to the witness. But the 


party must, on request, show it or 
disclose its contents to an adverse 
party’s attorney. 

(b) Extrinsic Evidence of a 
Prior Inconsistent Statement. 
Extrinsic evidence of a witness 
prior inconsistent, statement is aè 
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an opportunity to explain oF wn 
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§ 613.2 Prior inconsistent statements: Defini 
“inconsistent”; substantive and E use 
Impeachment by prior inconsistent statement is one of the 
most frequently used means for attacking a witness's credibility 
It should not be confused with impeachment by “contradiction 5 
which occurs when Witness A’s testimony (“Bill ran the red light”) 
is contradicted by Witness’s B’s testimony (“Bill had the green 
light”).' In a sense, impeachment by prior inconsistent state- 
ments involves self-contradiction; that is, the witness’s own prior 
(out-of-court) statements contradict his or her own testimony. In 
those rare, odd instances where the witness’s testimony is itself 
contradictory, § 906,13 does not govern but other rules may 
impose procedural consequences.” — 
In analyzing the admissibility of prior statements, it is 


5See the discussion at § 801.402. 1 26. Ianni involved a witness who 
Where the prior consistent statement initially signed a written statement to 
is one of identification, it may also be the effect that she did not see the ac- 
scrutinized. under. Wis, Stats: cident but, six months later, signed an- 
§ 908,01(4)(a)3, See § 801,403. ` other statement to the effect that the 
Stati $ pestle d other vehicle crossed the centerline 

te v. Hereford, 196 Wis. 2d and caused the head-on collision. The 

1054, 537 N.W.2d 62, 71 (Ot. APP: Weber court explained the “no case 
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jsewhere in th 


either 


The substantive use of the sta te Erein 
d its admissibility must also be scrutin t 
01, The meaning of “inconsistent? ig mcd 
e text but is summed up ho, Ore 
ere the statement is offered to impeach the An 
d for a permissible non-hearsay 
explained the theory of admitting ineongig 
ch credibility: 

sistent statement is not based on the the. 


mony is false and the former statement 


true. Rather, the attack rests on the notion that talking one way on 


ther way previously is blowing hot and cold, rais- 
= aaa AAAS teuthfulness of both statements.‘ 


‘ther Wis. Stats. § 906.13 nor Wis. Stats. § 908.01(4) define 
Shar Er for purposes of the rule.* The difficulty is distin. 
guishing when the witness's earlier statements are sufficiently 
different from the in-court testimony that they are deemed 
“inconsistent.” Blatant self-contradictions are simple. The case 
law does not, however, demand a black and white difference be. 


preclusion of such testimony. Quoting 

Corpus Juris Secundum, it explained: 
Where a party relies on the testi- 
mony of a single witness to prove a 
given issue, and the testimony of 


such witness is contradictory and . 


ing with no explanation of the 
contradiction, and no other fact or 
circumstance in the case tends to 


show which version of the evidence | 


is true, no case is made. [Citations 
omitted,] l 


125 However, the court weht on to 
contradictions in the course. 


of the same in-court testimony from 
contradictions between iein and 
il statements, It observed: | 
e the conflict and contradictions 
are within the body of the testimony 
given, the “no case” conclusion 
ws, Where the conflict or contra- 
n arises by reason of an earlier 
statement given by the witness, it is 
for the jury to determine the qu 
n of the weight and eredence tr, 
prm the witness-stand testimon 
prior extrajudicial statement d 


[Citation omi 
court ultimately chasa nai fhe lanni 
very no case” rule it articulated > ° 
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Weber, 2004 WI 63 at JJ 24-25 (cita- 
tions omitted). _ 

~ The Weber court held that the 
Ianni “no case” rule was inapplicable 
for the exact same reason, namely, “it 
fails to meet the essence of the test: 
contradictory testimony.” Weber, 2004 
WI 68 at J 27. 

See § 801.401. 


McCormick on Evidence § 34 
(Tth ed.), Observe, however, that Me- 
Cormick’s view in the quote is accurate 
even when the prior statement is 
for its truth, that is, the prior state- 
ment may be used to prove the tru 
of what it asserts as well as to impee' 
the witness’s trial testimony. 


*Wis, Stats, § 908,01(4Xa)! pr 
erns the requirements for the Rtr? its 
tion of prior inconsistent statomo 
for substantive use. It does not °° 
the term “inconsistent” either i 

"McCormick on Evidence Ke 
(7th ed.) (“flat contradictions” 8° 
consistent but the case law eteina 
any “material variance”); We! 
Evidence {| 613[01) (1987). 


d to any 
lemclusion I 


from which 
truthfulnes 
Mistaken”). 

For exam 
the defend: 
“pretty sur 


CE— WITNESSES 
BviDEN 


the testimony and the pri 16192 
pron ny? i nd the prior stat 
eel a alten’ thot reasonably ald ‘and or “in- 
. 1 Of his ; nd that 
not have made the prior statement, Judge Were Probably would 
MAN i in phrased the 
we A TTET A if under any rational } 
A aieh tesulting fh onclusion different onal theory it might 
conclus ing from anything the teda. ay pther relevant 
. in. t & $ i 
ste Sa widely accepted view,” McCormick 
a Satement suffic aaro between the testimony and the ee 
ous es.” In short, the test for incanatatauts 
y 


TSEAN SR Sealement with the witness’s testimony and 
a Beach A ae aoe differences (material PEERS 
truthfulness of the B EER ae te PAAA 
iken? 1al testimony (Is he lying? 
e es who testifies without qualification that 
sack R Ah ete fae nenk but who told police that she was 

r ıt was red may be cross-examined 
prior statement. It is sufficiently different from the aie 
as to raise issues about credibility. 

A stickier problem arises when the witn i i 

: > \ ess denies or claim 

not to recall making the prior statement. This presents a 
issues. First, there is the question of conditional relevancy: Is 
there sufficient evidence from which a reasonable jury could find 
that the witness made the prior statement?" Second, is the al- 


leged prior statement inconsistent with the witness’s testimony? 
A memory lapse may run to the making of the prior statement or 
to the event described in the statement. In either instance, the 
question then is whether the witness’s professed lapse of recall 
amounts to an “inconsistency” with his or her trial testimony." 
The supreme court has recognized that the resolution of this is- 


"Weinstein’s Evidence J 613[02] 
(1987), 


( *McCormick on Evidence § 34 

‘ith ed.) (MeCormick continues: “The 

Pretrial statement need ‘only bend in 

a different direction’ than the trial 
Ne (citation omitted), 

, &g., State v, Teynor, 141 

Wis. 24 187, 414 N.W.2d 76, 84 (Ct. 


App, 1987) (defendant convicted of 


Jurglary and false imprisonment in an 
arpent involving his estranged wife; 
ens apt defendant was 
biteh if he had ever called his wife “a 

” and defendant responded, 


“Never to her”; without elaboration, 
the court held that it was error for the 
prosecution to prove as “inconsistent” 
statements various notations in a di- 

and a calendar in which he re- 
ferred to her as a “bitch”), 

Woonditional relevancy is dis- 
cussed at § 104.2. 

ligee the discussion of “forgetful” 


witnesses at § 801.401. Federal au- 
thority is in accord, U.S. v Mayberry, 
540 F.3d 606, 516 (6th Cir, 2008) ( tt 
is well established that a witness 
‘limited and vague recall of events, 
equivocation, and claims of memory 
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sue turns on the he trial court. 


WISCONSIN Ey, 
Dey 


igeretion of t 
sound disere are dicated use of the prior statement on 4), Tet. 


judge finding “peaso 
denial."® Current case 
ficient, whether it is feigned 
In criminal cases, 

i ere a prosec 
Seed? ineoneiatent statement 
els“ the court 


utor attempts 


or made in good faith.” 
a defendant may invoke due pro 

to impeach a witness, p 0e | 
given to police. In State y, g, 
held that criminal defendants may move tg 


press allegedly involuntary statements by witnesses based cp 


a showing of egregiously coercive poli 
oe ts bees statements are unreliable a 


is appropriate because such 
ter of law." ig Oe 


e410 


loss’ can constitute prior, inconsistent 
statements under Fed. R. Evid. 801(d) 
(1), and thus such statements [testi- ` 
mony] allow the witness’ prior incon- © 
sistent grand jury testimony to be 
admitted as substantive evidence.”) 
(citation omitted). iste 
See State v., Len 


= 


urchick, 74 


Wis.2d 425, 436, 247 N.W.2d 80, 87 


(1976); State v. Whiting, 136 Wis.2d 
400, 402 N.W.2d 7 
1987). foi H99 

“> Bee § 801.402. Hiv rons Gary 


> 
FA 
g9 


=o MState v; Samuel; 2002 WI 34," — 


lice misconduct. Suppression 


S å mat. 


ply when considering the suppression 


of a witness’s statement, somethi 
more is needed before a Kiei saing 
nena be suppressed. That some. 
thing more is the degree. of poli 
“misconduct. jin SEPRES Y Polis 
‘q 46 Thus, as in Clappes, a totality of 


„circumstances test is applied when 
_ considering the suppression of a wit- 


ness statement. The personal charac- 
teristics of a witness must be balanced 


23, 5 731 (Ct. App. against the conduct of the police in 


pressuring a witness in order to induce 


- a response. However, we determine 


-that when ‘a defendant seeks to sup- 
i: press witness statements as involun- 


252 Wis. 2d 26, 643 N.W.2d'423 (2002). < tary, the coercive police misconduct 


_ Samuel, 2002 WI 84, at 114. 
The standard for suppressing such . 


of witness statements is a C a 


a CLOppes- — 
8. r) 


a: 


has j cour 

É ries ita Vena é 
-DI otality OT tr 
$ 2 af Gry by 
g 


must be greater than that necessary 
under Clappes for the suppression of a 
defendant's confession: it must be 
egregious such that it produces state- 
ments that are unreliable as a matter 
of law. 


procedures descri 


a oare mu 96-38. State v. Cang 


2010 WI App 97; | 26, 324 Wis. ie 


i527 (Cts App. 2010 Ont 


si llama 
i $ 613.3 
13.3 Prior inconsistent st 
g Glo ond extrinsic evi dena. Menta Cross-examination 


jner must have a reaso rements are modest. The 
org made the statement.” The ray Wael onal thee ends 
jaw requirement that the witness be forewar mi a the common 
statement before being questioned about it Thi ‘an vy a 
cross-examiner to lock in” the witness’s aeons be ypisat Hi 
pefore confronting the witness with an alleged prior inconsistent 
statement. Essentially, the cross-examiner pins down the wit- 
ness, asking whether the witness is “positive” or “certain” about 
some fact. If the witness backs off and allows he might be wrong 
the cross-examination has succeeded. But if the witness doubles 
down and expresses supreme confidence in his testimony, the 
cross-examiner may then confront the witness with his own 
earlier account that is in material variance with that testimony. 
Sometimes the impeachment comes as a surprise to the. witness, 
who may deny having made the prior statement. In other in- 
stances the impeachment may be fully anticipated (e.g., a witness 
who recants earlier statements before trial). 


ysie ie Beratit explaining why the of the Code of Professional 
a Ae aot barmicss) 28" Ama Responsibility: | . 
rigori í tadi i In appearing in his professional 
[Section 613.3] Jai ` capacity es a tepani i- lawyer 
41 GE h 02. shall not; (1) State or allude to any - 
118 49 15 16, cane arn a APP matter that he has no reasonable 
NW2d es. phe h Id that basis to believe is relevant to the - 
6 15 (Ct. App. 2002) (he case or that will not be supported by 


peti raps, 3 cect Ai ae -admissible evidence. | a 

ve limited by § 904,09 Du is, Stats. § 906.13 Judicial Coun 
PE ee on colin) We mittee’s Note, See SOR 20:3.4 
2he Wisconsin rule modified the (Fairness To Opposing Counsel and 

proposed version of Fed. R. Evid. 613 Party) : 
by adding the ement that upon i Sgee McCormick on Evidence 
request the statement or its contents ¢ a7 (7th ed.) (describing Ye anti 

must be disclosed to opposing counsel quated, pre-Victorian practice A 
ve sey completion of Al patai g from the Queen Carolins a 
baes the chav u which gh! bstance of the prior 
‘Whe federal rule BHA th re- ay un witness, & quain 
spect ta the prov og, BAN armitted the witness 
Del designed pol a itr itatement, 
0 gana. aii Ba 
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In short, Wis. State of the t 
ents 0 
posing counsel, cont 
disclosed at 


and even fabricate 


is critical tte ae 
to prove its truth. W 
cress-examination about the p 
witness may also be shown an 


6.13(1) leaves the timing of th 
0 rial lawyer. Upon request pita 
f the prior statement itt y 


the completion of “t 


datory and safeguards against tisla 


Such disclosure 18 ree dence, especially when the impeg 
rprise, but disclosure need not be made y 
comes as a surp Kesi completed.’ The “opportunity” to ex la 
prior inconsistent statement may þe f m 
itness may 
ri 
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Op. 
hat part” of the exams. 


0 
Adin : 
chien, 
Ntil the 


be asked at any time durin 


or inconsistent statement. 
exhibit containing the prior gt, 


ment in an effort to get him or her to explain it or admit having 


made it." 


1e wi ies maki tatement or is unabl 
If the witness denies making the s r eto 
recall its content, then it will be necessary to introduce extrinsic 


‘See Fed. R. Evid. 613(a) advi- 
sory committee note (“The provision 
for disclosure to counsel is designed to 


against unwarranted insinua- — 
tions that a statement has been made © 


when the fact is to the contrary.”). 


See State v. Echols, 175 Wis. 2d.. 


653, 499 N.W.2d 631, 637 (1993), 
where the defendant was convicted of 
attempted first degree intentional ho- 
micide. Defense counsel sought to 
impeach a detective by showing that 
the detective’s trial testimony was in- 
consistent with his earlier testimony 
at a suppression hearing, The trial 
court required the defense attorney to 
use a question-and-answer format” in 
attempting the impeachment; no writ- 
ten transcript was available and the 
judge refused to require the court 
to read the prior testi- 
mony from the suppression hearing,” 
ning, the supreme court held that 

H court properly exercised j 


$906.13 « because peter Rats, 


The trial court’s rul fil | 
tent a WER CO 
at noe 
X } ‘aft g g~ Ani si.. 
S atanpning the witness about ti 
statement, However, the Ful 
requires that “on request: wie 
shall be shown or discle nitaona, 


counsel upon the completion of that 
part of the examination.” In the instant 
“case, defense counsel did not have a 
copy of the transcript containing Detect- 
tive Barber’s prior testimony, there- 
fore, there was nothing for defense 
counsel to show opposing counsel upon 
a request. Defense counsel did not 
comply with the requirements of [Wis. 
Stats. § 906.13(1)] and was properly 
precluded from questioning Detective 
Barber concerning his prior testimony 
at the suppression hearing. 


Without a copy of Detective Barber's 
_ prior testimony there was no way for 
_ the trial court or opposing counsel to 
know whether defense counsel’s recol- 
» lection of the testimony was accurate. 
n (Wis. Stats. §906,13(1)] was not I 
tended to take away the trial courts 
discretion to manage the trial in a way 
_ designed to promote accuracy and fair 
~ ness. a] Bie Wr Ftc) 
TE ; ` 5 
-u See also State v. Hereford, 19 
Wis. 24 1054, 537 N.W.2d 62, p 
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rs to testimony by, or docum Extrinsic evid 
refe esses:” The trial court also heey introd ence 


nese. 906.1 

Wis. Stats. § .13(2) mandate 
‘Wis onsiatent statement may be ceed ceca idence of a 
jlowing conditions: only one of the 


(1) the witness who made the statement i 
)t . é was exam i 
testifying to give him or her an opportunity to BIRIA Gt deny 


it, 

the witness h 

ae a as not been excused from giving further 
(8) the interests of justice otherwise require 

In pet sA these requirements, the prior statement must be 
relevant and offered to prove a “non-collateral” fact. Most often 
the content of the prior statement will relate to the events 
contested at trial, so this is usually not a difficult hurdle. The 
prior statement may also be admissible if it relates to a non- 
collateral impeaching fact such as the bias of the witness.” 

The first alternative permits extrinsic evidence where the wit- 
ness was given an opportunity to explain or deny the statement 
while testifying. This opportunity also fulfills the right to 
confrontation in criminal cases. The opportunity is best ac- : 
complished where impeaching counsel confronts the witness with s 
the prior statement during cross-examination. For example, “Do mN 
you remember stating `. .?” Nonetheless, direct confrontation is 


“This existence of the prior state- 
ment, oral or written, presents a ques- 
tion of conditional relevancy under Wis. 
Stats. § 901.04(2). The trial judge need 
only be satisfied that a jury could rea- 
sonably find that the prior statement 
was made, 

"See § 607.3 (discussing the defi- 

nition and use of “extrinsic evidence”). 

PUS, v. Lashmett, 965 F.2d 179, 

182, 35 Fed, R, Evid. Serv. 1060 (7th 

ie 1992) (although finding the error 

ules, the court observed that 

Plrior inconsistent statements can 

severely undermine the credibility of a 

itness, by showing either a flimsy 

of events or worse, 4 pror 

area rae and we eer perar 
ve Rule 613(b) a proa 

reading”), ; Hit 


_ See the discussion of the defini- 
tions of collateral and non-collateral 
facts at $ 607.3. See generally McCor- 
mick on Evidence § 37 (Tth ed.). 

See Haskins v. State, 97 Wis. 2d 
408, 294 N.W.2d 25, 34 (1980) (while 
testifying the witness denied that 
defendant had ever threatened her or 
her children if she testified against 
him; prosecution allowed to introduce 
a prior statement by the witness to po- 
lice in which she described this threat); 
Brown v. Thomas, 127 Wis. 2d 318, 379 
N.W.2d 868 (Ct. App. 1985) (extrinsic 
evidence of prior inconsistent inadmis- 
sible where it was irrelevant to the 
substantive issues in the ee 1a 

State v, Nelis, 2007 , 

4 31, 34, 300 Wis. 2d 415, 733 NA 
619 (2007) (discussing both § 906,19 
and the confrontation right, summa 
rized below), 
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not always required. mi nsistent statement, stopping s t the 


orinton Ao t Bon If the proponent of the witness then ro.” of 


direct confronta ut the prior statement as 
nformation RP provides the opportunity to ed 


it during the redirect examins, 
yha winan eteri counsel was put fa ppc about the pi 
As long as P nd ite impeaching effec uring the witnoa” 
statement and I nity to explain or deny it was present eyen 
a leets not to go into the specifics ofthe 

i ‘the proponent elects to have the wit 
statement." Where t al trial court should allow the testini 


: tement ion i 
explain a oe ve objection that the explanation is hearsay ;, 
irrespecuiy® M 


nd alternative foundation set forth in Wis, State 
§ 906.18(2) eliminates the “prior warning condition Where th 
` itness has not been excused from further testimony.” In effect, 
this means that extrinsic evidence may he offered where the wit 
ness is still under subpoena or subject to recall. This is consistent 
with the procedure outlined in the first category, where all that 
is required is that the opposing party (or witness) be given an op- 
portunity to explain or deny the statement. Since opposing 
counsel can call the witness to the stand for such an explanation, 


‘Bwis, Stats. § 906.13 Judicial 
Council Committee’s Note. 
State v. Smith, 2002 WI App 
118, J 13, 254 Wis. 2d 654, 648 N.W.2d 
15 (Ct. App. 2002) (trial court commit- 


887 (Hthedie 40% “abies 


to permit the defendant to impeach 
the victim/witness by calling a police 
officer to testify regarding her prio" 
inconsistent. statements: “In, the > 
stant case, because Smith intended © 
introduce extrinsic evidence [the p% 
lice officer] of alleged prior inconsis 
tent statements of the victim—inc™ 
sistent with testimony that the victi 
had previously given—-who W 


Gus | 


ALUE 


ted error, albeit harmless, by refusing 


subpoena, and, therefore not esa 


Suaa i 
Anno RAN AET a geug TRL SAN “Rhine ae — 
ha ES Se Saa eit ` PLE AE fe a re ITA ba 
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we. § 613.3 
the opportunity 1s present. For th 
the “i that when witne at reason, it is str 
of a sses complete their te ongly sug- 
Sts Bree on whee ms witness is excused, Ei r 
leq i], Shou ad evelop that an excused witness ma be rte fer 
Ve tò expla . Cet A tad wh ea to her by later lthavees 
on, caret made of her availabili f 
lor where is eae ne will it take for her to. A, to reer: 
Ke wa x at ENN AG in the earlier examinatione? 
= Prob eral PP record has plagued the courts 
Ss The third category allows the trial court to dispense with gi 
: x with giv- 
ny ing A t ae ood aa spa to explain or ice the Steat 
or here tere Justice otherwise require.” Lest this grant 


. 


“he interest of justice” be used sparingly and confined to situa- 
by tions in which the opportunity to explain or deny the statement 
xt, annot be reasonably accommodated. For example, the inconsis- 
l aa tent statement may have been unearthed only after the witness 
a was excused from testifying." | 
at 
p- 
ig 
n, 


whe: : 
of discretion swallow the first two categories, it is suggested that 


Finally, Wis. Stats. § 906.13(2) is entirely inapplicable where 
the “prior inconsistent statement” also constitutes an admission Er 
by a party opponent." In that event, the statement may be proven = 
through extrinsic evidence regardless of whether it was referred x 
to during the cross-examination. The latitude is justified because = 
the party opponent knows, or should know, about its own prior 


al statements and is present in court to explain or deny any such K 
statements. is . ae TY $ l 

p i : 

t- ] _ “State v; Nelis, 2007 WI 58, -less satisfied by his cross-examination; 

g 113134, 300 Wis. 2d 415, 733 N.W.2d , moreover, the record failed to estab- 

th 619 (2007) (discussing both Wis. Stats. lish that the witness was unavailable 

ce §906:13 and the confrontation right for recall). See Bradley J. concurring é 

or where a key prosecution witness made ‘at 163, which rejects the majority’s ~ 

n- a written statement to a police officer ` analysis as to the Wis. Stats. 

to and an oral statement to the police  g 906.13(2) issue, quoting this trea- 

p- chief; when the witness testified toa tise (2d ed)); State v. Morales-Pedrosa, 

~ very different version of events at 9016 WI App 38, 14 33, 38, 369 Wis. 

a- g =s be aas confronted. by the pros: 24 75, 879 N.W.2d Tra (Ct. App. 2016) 

m | pi aad with the written mtatamaP Pi (relying on Nelis, held that rs eck 

er at penifon was madh of the ort 4 pil failed to show that the de bad we 

id nonetheless, the prosec (i “would have been unable bash ` y 

sa called both the officer and Te ae readily recall” the witness: ea te 

i- version homes io the an i Mendan B court for further cross:0xam 

Bí E gee, Lobe not adequately about A statement and tht to 

zi preserve his contention that he was ofgoniontation bie ‘Bvidence $ 87 

bid denied the opportunity under Wis, yoCormick on 

le Stats, § 906,13(2)(a) to confront the (thed) o | 

te . Witness about his oral statement al twig, State. § 908,01(4)(b), See q 

P the police chief and further held that 11, on Evidence $ 37 (7th ed.) | 


his confrontation right was nonether na 


Wiscongny, Ev 


were made. In particular, consideration should be given to cir- 
aana TO ae ng the making of the statements. A pror 
nt packaged for use at trial does nothing to enhance the 


§ 613.4 he aviv 
Prior alate nt statements oe Ae pEr A eear A SA i gubst 
through the testimo? arib statements, there is no tule Nea) a 
bavaran thè r iovetlural prerequisites to steina of extringie ut TEA 
hh ; nts. It is submit io | | 
dence Oe Seat eT nisvery i) does provide some limited aay, : af 
am safeguard ‘against “prior prepared statements” createq ma : whi 
tigation in mind.' 3 i the | 
Whereas subsection (2) of Wis. Stats. § 906.13 is Specifically | ibili 
aimed at proof of inconsistent statements by extrinsic eviden | hav 
subsection (1) broadly refers to a “prior statement” by the witne | teck 
of both sorts—consistent and inconsistent. It provides only thy | beti 
the prior statement “need not be shown or it contents disclosed tg suf 
the witness at that time. . .” Applied literally, 906.13(1) means pro 
that the witness who made the prior consistent statement need er 
not be examined about it while testifying; rather, the proponent 
party may prove the prior Spanair ge other, pele More § 8 
credible, witnesses later in the trial. e original witness has des 
been excused, opposing counsel is effectively foreclosed from mi 
cross-examining the declarant/original witness about the Sta 
substance of the statements.’ » ey. 30¢ 
It is strongly suggested that the trial court condition the admis- pes 
sion of these statements, even for the purpose of rehabilitating eat 
the witness, on the recalling of the witness/declarant under its Tay 
ers to control the mode and order of interrogation under Wis. $ ror 
Stats. § 906.11 and to exclude unfairly prejudicial evidence undr E dic 
Wis. Stats. § 904.03. Opposing counsel should have the “op- SS 
portunity” to explore the conditions under which such statements o 


88's credibility. | 
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{Section 6 7 Petey ay py age I-an A AG to come 
allowed the prior statements t° 
"See Fed, R, Evid, 801(d(1) ad; in through another witness. The © 
committee's note (suggesting held that this was error (albeit i ys 

in the usly prepared less) because the prior statemen, ate 
‘See Bay context), admitted under Wis. ihe 
hemes 92 Wis, 24 $908,01(4)(a), which requ’s © oss: 
? declarant be subject te. state 
int ‘examination concerning the 
y Where the prior 
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he distinction between the 


sub 


stantive evidence (hearsay) Ae | oF ia 


‘though the distinction is rh enhance credibility is criti- 


$ 613.4 


prior statement as 


cal 0 
tively used. When a statement t always appreciated or ef- 


which antedate the improper in 
the sole criterion when statemen 


ts are offered only to prove cred- 


ibility; the cases demand only that the pri nsi 
prior consistent 
have yir Seri to counter the particular Tnt 
q ploy y Opposing counsel. A simple “consistency” 


between the prior statement and the witness’s testimony may 


suffice for credibility purposes, absent indications that it was 


produced for litigation.’ 


ee ero a ee 


3For the distinction, see 

§ 801.402. Of course, trial counsel 
deserve the lion’s share of the blame 
for failing to crystallize the issues at 
the trial court level. See, e.g., Green v. 
State, 75 Wis. 2d 631, 250 N.W.2d 305, 
309 (1977) (where witness was im- 
peached with prior inconsistent state- 
ments and the state followed with the 
introduction of prior consistent state- 
ments, the court held that this was er- 
ror because the consistent statements 
did not meet the. standards of Wis. 
Stats. § 908.01(4)(a)2 or 3; no consider- 
ation was given to the non-hearsay use 
of the statements); Thomas V. State; 
92 Wis. 2d 372, 284 N.W.2d 917 (1979) 
in light of allegations that the child 
witness had been coached by the 


mother, an aunt and the prosecutor, | 


the trial court proper! admitted state- 
hota ‘by the child which ae 


given before the child spoke with the: 
‘osecutor; error occurred, however, p 


tatements were lee, 
ae 4 01(4)(a)2 ae 


under Wis, Stats. § 908 
the defendant was 


lonied the opportu- 


to make the existence of any fact that 
is of consequence to the determination 
of the action more probable or less 
probable than it would be without the 
evidence.’ [Wis. Stats. § 904.01]. That 
the child’s accounts of the assaults to 
four different people, over a period of 
five days were consistent is relevant to 


‘the issue of whether the child fabri- 


cated his story. The consistency tends 
to make it more likely than not that 
his account at the trial was true. The 
rebuttal testimony also tended to 
make it less likely that the child’s 
testimony was the product of prepara- 
tion by the prosecution.”). ‘The su- 
preme court’declined the opportunity 
to discuss Gershon and similar cases 
in State v. Johnson, 153, Wis, 2d 121, 
449 N.W.2d 845, 849 n.6 (1990). 

T See McCormick on Evidence 
g 47 (Tth ed.), canvassing the nee 
ing case law. MeCormick ae gener 
i sistent sta 
rior con day 


§ 906.14 Wiscongyx Eoy, 
ALLING AND INTERROGATION OF & 
§ 906.14 C SSES AND opea ’ 
py judge: The judge may, on the judge's , 
pide aran tion of a party, call witnesses, and all yu 
are entitled to cross-examine witnesses thus called, artie, 
(2) Interrogation n by judge. The judge may interrogate 
nesses, whether called by the og or i a party. Wit. 
Objections. | aaa to the calling of witnesses 
ind Hae interrogation by the judge may be made at the by 2 te 
next available opportunity when the jury is not fae © or 
“sande Oner sais Wis.2d R1, R200 ae 1991 Wis y oe 


i 
SRO a 


Ap ¥obgtises’ “avrHor’s COMMENTS » 


§ 614.1 The judge’s ‘power to call witnesses 
§ 614.2 Interrogation of witness by judge 
s pma aona 


e a ji 


§ 614.1 The sage s ew to call TEA TERE Y 
_ The common law invested. judges. with the piaig to call 
i . It was primarily used to call unsavory witnesses whom 
neither side wished to present because of the now discarded rule 
; impeaching rine wn | witness.’ Wis. Stats. § 906. 14(1) 
itly recogr pee ourt’s power to call witnesses. The 
sel y suggeste Bee ae that it be used 
caso. b is essential that the judge 
isles eet ta the 


1 to t 


3 ora vo 


oT www D 


$ 614.2 


to ask leading questi 
en of impeachment. enn nG! puteue alt permissible 


by judge 
Wis. Stats. § 906.14(2) reaffirms the etm il law power of the 


erore the jury.’ In question. 
assume the role of dsvacate 
PEBER the reasons 
' ‘that should be used 
pe .14 permits only “interrogation” by 
jUages do not have the authority to com- 


The cases and other authority discussing judicial interrogation 
focus less on particular questions and more on the judicial “at- 


abandoned ‘neutrality and sided with a party. Put differently, a 

judge’s impartiality is ripe for scrutiny, © ot 
Accordingly, the policy behind Wis. Stats. § 906.14 pulls in two 
E eise%se oybul IBIN SOI 928899 .2osesiirw |} ‘aiieoup E 


p= i 


ChGieseno TOTEI easeonsiinv OF dG FIB AT FIOL ECEN White 
cag ee: . «in this case extremely seriously; it 
balck? papel Rbipcted ant wp tne used. iia broad latitude g mated thy 
ection 614.2] == Wis. Stats, § 906.14(2)] to determine 
- what really happened with the parties’ 
finances. This was the court’s function 
as fact finder. Thus, we reject Todd’s 
suggestion that the court’s question- 
ing of him is evidence of a bias that 
Jead the court to punish Todd through 
its valuation détermination”). 


tt (rn pii 443) uui Gij $3 BOGO 4 Judicial 
, „Covelli y. Covelli, 2006 WI App Tyo 
28, 298 Wis, 24 707, 718 NW.2d excep: 

red App, 2006 r th bivoree | Sania 


“ashi hid ting, 9 i off uedi 
vas, ay Adhik: PER 177 19 
vari question State 


249 N. 


N 


' 
J) V 


§ 614.2 


s. The judge is vidoe ask ou 
t abandon her neutral role and become an 
A pnetheli the very act of judicial interrogation Stron Ocata 
gests that one side has somehow slipped in its role aş X. 
The Wisconsin Supreme Court has described the trial j 
dilemma: ; Re’, 
[Wis. Stats: § 906.14(2)] governs the interrogation of witne,.. 
a judge. While a judge may question any witness, he must he > 
fal not to function as a partisan or advocate. . «(The jud ge ‘a 
not take an active role in trying the case for either the state b Ould 
defense.’. . . In this case the judge took a somewhat active “tr 
questioning witnesses. There is a fine line which divides g ud t 
proper interrogation of witnesses and interrogation which tite 
pear to a jury as partisanship. A trial judge must be sensitive > 
this fine line. However, the trial judge is more than a mere refer, si 
The judge does have a right to clarify questions and answers a 
make inquiries where obvious important evidentiary matters ar 
ignored or inadequately covered on behalf of the defendant anq the 
state. A judge does have some obligation to see. to it that justice į 
done but must do so carefully and in an impartial manner ê - 


different direction 


Questioning by the court should be for the purpose of clarifying 
evidence, not for making evident the judge’si assessment of the 


__ "State v, Asfoor, 75 Wis doazan Won nisihi ad? tact s 

7 AA EDOT, 1 Oi WIN 2d ALt, Of the rori Gneations: ° 
APATTA T 
in the notes ani ei Carpue quested that the following question ® 
284 N Wad gio 92 Wis, 2d 192, nesses testifying for the defense 
authority Boe ce 79) (relying on _ “When a patient comes with pra r% 
Rules of Evidence the Wisconsin ` 


i 


aortic dissection, is it common 

nee, the court worn en Heep The trial oje 
ry okie bet E 
| es ! was gignif- 


on would have “mo. 
proba 


the questi 


; 


ed the witness: “ a 
he ae Leenh 
t common [that] you 4° 


ow ) 
Ta ati 


S AEA E ST E EEA EE 


SHEERS JE FERU seers 


CARES 


-n es, 
+H 


ea a — WITNESSES 


5 6143 Objections § 906.15 


ular questions a 
S 
y the witness until the rea 


by the judge, or the answers given b 
ury is not present,” 


available opportunity when the j 


question or answer). 


§ 906.15 Rican OF WITNESSES 
(1) At the request of a party, the judge or a circuit court com- 
missioner shall order witnesses excluded so that ee aaah 
hear the testimony of other witnesses. The judge or a circuit 
court commissioner may also make the order of his or her own 
motion. sty ka aie 
(2) Subsection (1) does not authorize exclusion of any of the 
following: = 
_(a) A party who is a natural person. 7 0 
(b) An officer or employee of a party which is not a natural 
person designated as its representative by its ‘attorney. = as 
(c) A person whose presence is shown by a party to be es- 
sential to the presentation of the partys cause. 


493 N.W.2d at 399. 
The plaintiff objected only to the 
question, not to the answer. The court 


counsel failed to object when the judge 
called a police officer as a witness and 
offered no objection to the judge's 


questions at any point in the 
ings; also held that trial counsel's fail- 
ure to object to either the judge-called 


of appeals found that the alteration 

“a ped alter the focus of the ajoaan 
ither party challenged the propriety i 3 

of jury onin The court also witness or her questions of the witness 

found that the trial judge did not was not ineffective assistance of coun- 


parti i ‘ng the sel), Although it found no reversible 
het partisanship in altering ie See the Carprue oo ut e “upon 
In this “sucht modifica. Ove, Seas COMENS eee 
- tion Se ar aoporind sphere of perfect impa and to 
with the testimony to which it obvi: strive for absolute objectivity in cary 
iy Ly and we can neither pos ing pur iu functions. | se 
nor infer from, that modification 2004 WI at,168: 9 Judicial 
any deviation from atte standards Wis. Stats, 906.14 Judai 
105 ene fairness and impartiality. Council Committee's Note (Tae ne 
° N-W.2d at 401, i applies not only the but also 
Section 614,3] fu be, (a Ki terrogation by a 
Ad , “ince Ape In tis | WI 111 the manmi ere d answ ag 
aah V, i f 3 t ; a OQ Se n es 
a sine Mid Minn tN oe aoe 
1 (2004 (waiver occurred where trig) a> See $$ 10 
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CR 


§ 906.15 . ie - 
(d) A victim, a8 defined B p ODO aara), TOT rire casey, E -0 
a vicum T e 938, unless Ay judge ora cirenit ey ihe ord! 
PrO AaSiO er finds that exclusion of the victim is necegga t (1) 
commissioner Hye for the defendant or a fair fact-finding p % (2) 
provide a fair tri aserice of a victim dure 
ing for the juvenile. The pr hy itualf uring th they 
ing nony of other witnesses may not by itself be a basis fo, (3) 
finding that exclusion of the victim 18 piraten to Provide € pe 
fair trial for the defendant or a fair fact-finding hearing for g his o 
TA M t ' : ; ( 
juvenile. RSN i 
j or a circuit court commissioner may direct ¢ Bo 
ai aada, and non-excluded witnesses be kept separate Som The 
called and may prevent them from. communicating with one an. prever 
other until they have been examined or the hearing is ended. the se 
Ct. Order, 89 Wis.2d R1, R202 (1973); 1991 Wis Act 32; 1997 Wis Act testim 
181; 2001 Wis Act 61) 9 wey" or 
AUTHOR’S COMMENTS age 
§ 615.1 Sequestration _ : A sa 
sel 
2 


§ 615.1 Sequestration... ane os 
_ Sequestration is commonly used to discourage collusion or fab- 
rication among witnesses and to reduce the risk that they might 
unconsciously conform their testimony.’ Sequestration is a mat- 
ter of right under Wis. Stats. § 906.15; the order must be granted 
upon request.” Section 906.15 applies at any proceeding in which 
the rules of evidence are applicable. It is similar to yet broader 
than Fed. R. Evid, 615... LAZAC) US 2 


Nic Soag e belis at ot vic 


ras Hs t oF hravssds an boris i ea To eed J ' 
[Section 615,1] i- a in +) (Ct. App. 1987), The rule also permits 
a v: State, 75 Wis, 24400, the court toventer the order on its ov 
409, 249 N.W.2d 624, 628:(1977) TOHOR ro a ga 
(overruled on other grounds by, State “Current Fed, R. Evid. 6l 
states; . vaditi fers úi í Wit 
Rule 615, Excluding 


gNCE— WITNESSES 


è scope of sequestration order 
ng order may embrace the following: 


§ 615.1 


8 may vary.’ At its broadest, 


(i) That witnesses be kept separate from one another 


That all witnesses are exclu 


ey are called to the stand. 


ded from the courtroom until 


(3) That witnesses shall not communicate with one another 


sng the course of 
nis or her testimony. 


the trial, even if one witness has completed 


(4) That witnesses shall not read i i 
grt if Sarat to the Aea A AE Ry aa 
The court should specify the scope of a se uestrati 

sane possible misunderstandings.° eee Praon Mea to 
he pakanan order. A judge may order counsel not to discuss 
testimony already taken with a nonparty witness who has yet to 


For instance, it may be appropriate to allow witnesses who 


a 

(c) a person whose presence a 
shows to be essential to pre- 
senting the party’s claim orde- 
_fense; or i t 

-~ (d) aperson authorized by stat- 

` ute to be'present. : 

fA sequestration order may be 
entered by either a judge or a court 


298 (2002), which in cant DAS oi 
~ State v, Pfaff, 2004 WI App 31, 
9 Wis. 2d 786, 676 N.W.2d 


i y n f 
nesses during breaks in testimony: 
where ae counsel perceived 8 


problem, it was his burden to raise © 
eee aaea to a particular wit- 
aid -Fletch iat , 68 Wis: 2d 


381, 888, 228 N.W.2d 708, nag (1975) 
(no violation of sequestration ordre 
À A a S 


rear open se A 
tad di 
Whe mot n to sequester Tan 


only to “testimony” during the trial). 
êState v. Copeland, 2011 WI App 
28, J 1 8, 14, 18, 332 Wis. 2d 283, 798 
N.W.2d 250, (discussing a sequestra- 
tion order governing a postconviction 
hearing on ineffective assistance of 


testimony with a nonparty witness 
who has yet to testify.”; “[Wis. Stats. 
§ 906,15(3)] provides that a court ‘may 


E ES ES ARP ERIN REY 
fee RAE 


Wisconsin Evy 


4 4 Nog 
$ 615.1 i to remain in the courtro 
d thei 


p testimony >”, cove f om, 
have complete y has not been bt aan A Miia alin” order! 
this Or haul geek the ieee adings The trial Geng the 
counsel 8 further pro lee lua dat pul 
inoi to ware r each party to advise all prospective witness. 
instruct á 


a? der. j f 

of the court’s or Judes various persons irom sequestra: 

TENS excludes Tatio 
S AARIN are categorically hope he He as SOquestrs. 

orders. Some pereiee who arè “natural” persons, officers or em, 

tion, such as P tities (e.g., a corporate party) who are i 


i real en i 
ployees of incorpo sive, ag identifie d by counsel, and any 
assignee Phas: ps is shown by a party to be essential to th 
p 


f ’s cause.” The burden is on the pa 
Shanon gues ant Meath show why the excluded witness ie “ee 
onal” and should be excepted from the sequestration order? 
Trial lawyers often insist on having their chief investigator, or 
other knowledgeable person, seated next to them throughout the 
trial. (The judge may, however, compel the party to call the 
investigator before other witnesses, if appropriate, pursuant to 
Wis. Stats. § 906.11.) Expert witnesses, to take another example, 
sometimes evaluate testimony by other witnesses in reaching 
opinions, but the movant must convince the trial judge that the 
expert’s presence is “egsential.”® The judge has the discretion to 


T 
& 


permit the expert to listen to just those witnesses who are 


to testify and the same two witnesses 
communicating directly with each 
other. The result is the same: the 
second witness receives information 
about the first witness’s testimony. 
The second witness might then tailor 
his or her testimony to that of the first 
witness, potentially frustrating the 
fact finder’s ability to discern the 
truth. Without the authority to restrict 
attorney-witness communication in 
these circumstances, courts would be 
powerless to stop noncomplying at- 
torneys from circumventing sequestra- 
tion orders.”; the court also found this 
interpretation of § 906,15(3) to be con- 
sistent with the trial court’s broad 
discretion to control the mode and or- 
der of interrogation under § 906,11 
Wisconsin case law, and federal case 
law: “Accordingly, we conclude that the 
ony reasonable construction of [Wis, 

ats, § 906,15(3)] is that a circuit 


attorney from shari i 
witness who has 


634 


testimony of prior witnesses during a 
recess, including barring a witness 
from reading a transcript of that testi- 
mony. Consequently, we conclude that 
the circuit court erred by determining 
that it lacked this authority under the 
statute. ”). 


"In re Guardianship of Elizabeth 
M.H., 2014 WI App 123, 7 56, 359 Wis. 
2d 204, 857 N.W.2d 432 (Ct. App. 2014) 
(in a joint hearing regarding a child's 
placement and guardianship, the tril 
court properly sequestered a county 
social worker; even assuming the 
county was a “party” to the action, the 
social worker was not a party herse’ 
she was not named as the county's rep" 
resentative in any event, and api 
lant failed to show in what Way | 
presence in the courtroom hie his 
sential to the presentation ° 
case”), | 


8 WI 

State v. Evans, 2000 9 
178, 1 10, 238 Wis, 2d 411, 617 N.W 
220 (Ot, App, 2000) (no abuse 


. ues 
tion for trial court to deny a Td 


ou 3 
won npr 


Violations 
tion oO 
wade should 
judge should 
any party 1 
prejudice ha 

The reme 
Contempt of 
ate in an ef 
striking of t 
prejudice 
participated 
trial court 


that a defen: 
empted from 
the defense fa 
the expert's pi 
the presentati 
ne State v, 
{I 38-40, 269 
562 (Ct. Ap 
above). 
~ State - 
TT 40-41, 253 
298 (2002): 
140 Green c 
tor, not the 
Questration 
Se 
clearly indie: 
leged conver 
tion of the | 
only applic: 
court limitec 


during a 


penh- WITNESSES 


vi 
p $ 615.1 


where erd a 6 ing contest bet Aa 
ndant and credibility į etween the victim 
and detena: iDilty is largely di +44 bebe: 
i aquestration may be justified to PAVONE. ents Aagi ipah 8 
«shaping also think that prosecutors 


jd voluntarily sequester victi 
Peuch impropriety.) tims to avoid even the appearance 


Violations of a sequestration order must 
tention of EROS Upon being informed Ms 4 wet a trial 
j aes ald Ae a Rote ena, the presence of fay The 
er there was a violati 
any party may have played in the violation a e a 
rejudice has resulted.’ A | 4 
The remedy will depend upon the nature iolati 
Contempt of court or the granting of a mistrial poih eur aaa 
ate in an egregious case. The disqualification of a witness (or 
striking of testimony) 1s appropriate only where a party has been 
prejudiced by the violation and the party presenting the witness 
participated in the violation." Absent a showing of prejudice, the 
trial court has the discretion to permit the witness to testify 


that a defense DNA expert be ex- lead to prejudice to the defendant; See 
empted from a sequestration order; Nyberg v. State, 75 Wis. 2d 400, 407, 


the defense failed to demonstrate that 249 N.W.2d 524 (1977); see also [Wis. 
Stats. § 906.15(1)]. Green has not pro- 


the expert’s presence was “essential to : : 
Beason ea 7 e aca westaee 
State v. Pfaff, 2004 WI App. 31, tion order by merely talking to his or 


3 f her witnesses. There are no allegations. 
11 38-40, 269 Wis. 2d 786, 676 N,W.2d that Haack heard testimony of other’ 


Me (Ct. App. 2004) (summarized witnesses in the courtroom, that Haack 
e), Gan discussed her testimony with other wit- 


Wotate v. Green, 2002 WI 68, nesses, or that the prover alge diacpesed 
7 . the testimony of other witnesses wit 
1140-41, 253 Wis. 2d 356, 646 N.W.2d Haack. We find no violation of the or- 


yi (2002): der in this case, 

140 Green contends that the prosecu- 4/41 Further, even if this discussion 
tor, not the witness, violated the se- -did constitute a violation, Green has 
questration order by conversing with not shown any prejudice from this 
the witness during trial. Green fails to violation. This conversation between 
dearly indicate, however, how any al- Haack and the prosecutor allegedly 
eged conversation constituted a viola- resulted in testimony from Haack 
tion of the sequestration order, The where she corrected the date on which 
only applicable order issued by the Green had confessed the assault to her, 
court limited the sequestration to “all According to Green, Haack corrected 
Prosecution and defense witnesses dur- this date (to November 19, 1996) Y 
ing the trial, apart from Det, Quant of more closely align her mn 
the Oshkosh Police Department, who the date of the alleged assau Hae that 

virtue of being the lead investigator ber 22, 1996). We cannot conclu ja a 
in the case should remain at the prose- this conversation and a bas yenti Ne 
(anon counsel table,” Such orders aré slarifieation oy eot on the overall 


other witnesses testimony, which may 
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$ 615.1 
regardless ofa partys P 


In determining the exi 
take under advisement a 


rmitted to prove © 
witness in the violation 


Disquali 


alert it to the dangers 0 


ification of a witness S 


Wiscon 
SIN Ẹ 
Vibe 


sa participation in the violation, 

atence of any prejudice, the coy 
motion. epee the witness rt 
‘mony t proceed. e cross-examiner sh 
low the testim A the role, if any, of the party presenti, 
and explore whether the wi B the 


and 
oul 7 


ected as a result of the violation. Sines tp; 


has be 
implicates credibility, it may be 
ts 904.03 consid 


done in the jury’s pre $ 
erations dictate PEA h ün 
chment regarding the violatis. 
alance to any prejudice. on 
hould be a last resort. Apprisi 


the jury that a witness has violate 


that the rule is designed to protect against, Moreover, it will 
often be an adequate penalty to advise the jury of counsel’s role 


in the violation, even where counsel's involvement consisted of 


wae 


the third date that Haack had given 
for the alleged confession and Green's 
defense counsel showed the inconsis- 
tency in Haack’s statements on cross- 


examination. A Gt aoib jo b 
"According to the record, Haack 
was a friend of the defendant who, 
when called by the State, gave testi- 
asistent wi her prior state- 
police. State v. Green, 2002 
11, 253 Wis. 24.356, 646 
), See State v. Wright, 


b 


WI 68 at T 


NW.2d 
196 Wis. j 


failing to inform the witness of the order. 


ayes aai ate 1 SES iE e ArpepenoliBlor sii Ve D 
particularly considering th) this was i; (overruled on other grounds by, State 


y. Ferron, 219 Wis. 2d 481, 579 N.W.2d 


- 654 (1998)). In Nyberg, the sequestra- 
- tion order was violated where the 


prosecutor discussed the content of 
witness 1’s testimony in. the presence 
of both witness 1 and witness 2, prior 
to his testimony. ‘The trial court al- 


za 


owed witness 2 to testify despite the 
iolation, later concluding that there 
had been no prejudice and thus allow: 
ing the testimony to stand. 
E.g., Nyberg v. State, 75 Wis. 2d 
at 409, 249. N.W.2d at 528 (the trial 
court followed this procedure 
defendant’s motion for mistrial). N 
berg was overruled on jure 
grounds in State v. Ferron, 2 
2d 481, 579 N.W.2d 654 (1998) 
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CHAPTER 907 EVIDENCE 
TESTIMONG ONS AND EXPERT 


part TLAY OPINION TESTIMONY 


907.01 Opinion Testimony by L 
3 9 g 701.1 Lay opinions gener ally ay Witnesses 


g 701. 2 inti peti fs Sa An testimony based on 
with uncommon a nA hinah Scone PAA 


701.3 Police officers “dual” 
$ ANTEE as witnesses, dual fact and expert 


§ 701. 4 Property values 


PART 1i EXPERT TESTIMONY 
907.02. Testimony by Experts 
§ 907.03 Bases of Opinion Testimony by Experts 
§ 907.04 Opinion on Ultimate Issue 


§ 907.05 ‘Disclosure of Facts or Data Underlying Expert Or inio x 

§ 907.06 — ‘Court Appointed: Experts p 3 Eas 

§ 907.07 Reading ‘of Report by Expert — MY ` : 
k 


§ 702.1 -Expert testimony: Introduction i 
$ 702. 2 © Expert testimony: Constitutional considerations 
. § 702.3 _ Mandatory use of expert testimony — 
§ 702.4 Expert opinion testimony under Wis. Stats. § 907.02: 

Threshold admissibility ; 
§ 702.401 Foundations generally 4 for lay and expert opinions ~ 
§ 702.402 Means of proving the foundation for expert reliability 
§ 702 403 Elements of expert gpiniap testimony under Wis. Stats. 

$9 


$ 102, 4031 Relevance, “qualifications, and helpfulness 


§ 702.4032 Opinions an and exposition 
. 102.4033 Sufficient facts and ba j A 
702 liable princip les and methods 
$ Ly Epersenct sed specialized knowledge: ip ipse dixit 
challenge: gai i 
$ 102,4036 Reliable application of of an otherwise reliable b 
Toadies. groin methodo iaria i 
a . Admissi ad weight of of the expert testimony 
Wee. neat ‘raat wi pet pvt rule and the 
KTE TEES aid 


PAIGA Pee Presenting 


ini ally 
Opinion testimony gener 
be ents ¢ information 

expert’s methods, reasoning, and fae 


§ 702.604 Case-specifi 
ting an 
§ 702.6041 eee Wis. Stats. § 907.05 and direct question; 
methodology vee pitts g 
The expert’s factual basis and Wis. tats. § 907 09. 
§ 702.6042 parental knowledge, hypothetical questions, ay 
hearsay my A a” ! ; 
Impeachment and cross-examination 


E 


§ 702.7 ment at 
§ 702.8 The expert privilege _ 
§ 702.9 Court-appointed experts. 


PART I LAY OPINION TESTIMONY 


§ 907.01 OPINION TESTIMONY BY LAY WITNESSES 


If the witness is not testifying as an expert, the witness 
testimony in the form of opinions or inferences is limited to those 
opinions or inferences which are all of the following: 

(1) Rationally based on the perception of the witness. 

(2) Helpful to a clear understanding of the witness's testi- 
mony or the determination of a fact in issue. _ 

(3) Not based on scientific, technical, or other specialized 

knowledge within the scope of a witness under s. 907.02 (1). 

Ct. Order, 59 Wis.2d R1, R205 (1978); 1991 Wis. Act c. 32; 2011 

Wis) Atic: 2)jnie aR ban dieni oiio Jouri SOs 

sae wits toe per eryiitadiceinibs Blodaesr] 


ghia ITOH TITETOR S CANTIIIENTS 
Eg ESA Goes oe fits SE gti RSI ant SRP SIAL YS PO), OCENE 
ER ATAA E AN OOE DAORA EES v 
§ 701.1 Layopinions generally = 9 dəqts lo ajaomeoji. o9 
$ 701.2 Distinguishing lay and expert testimony based on experien 
. the “skilled lay observer” (common people with uncommon 
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OPINION TESTIMONY 

yerned by § 907.01, or e 
go ‘ distinction is necessarily | testim 
and is an important one beokune 4 ve 


very different. Finally, note th 


yestimony; the onus is on cou i 
that the foundation is lacking rd chest whenever she be iev 
leves 


testimony. one or the other type of 


Lay opinions are subject to three elements, all rooted i 
$907.01. Trial judges are under no duty to sua sponte Pere Ql 
record. Opposing counsel must object to preserve error or to et 
compel the trial judge to address any inadequacies. + 

First, Wis. Stats. § 907.01 requires that lay opinion testimony Do 


ion or conclusion. While the courts 


[Section 701.1] 


‘Current § 907.01 and § 907.02 - 


702 based on Fed, R. Evid, 701 and 
dys revised in 2000, See 2011 Wis, 


Wis, Stats. § 907.01 Judicial 
Council Committee's Note (The sim- 
istic and erroneous view that lay 
witnesses may testify only to fact, not 
n, was rejected in Bennett V: 

704 p54 Wis, 2d 727,735, 196 N,W.2d 
Wig 08 (1972) and York v, hate, 45 
-2d 550, 173 N,W.2d 698 (1970).”), 
mitted ot: B. Eyid, 702 advisory com, 
dimage, note (“Witnesses, often find 
ng themselves in 


languags in expressi 
which is not that of an opin- 


have made concessions in certain re- Sea 


curring situations, necessity as a stan- 
dard for permitting opinions and con» 
clusions has proved too elusive and too 
unadaptable to particular situations 
for purposes of aatielastory judicial 
administration. Moreover, the practi- 
cal impossibility of determining by 
rule what is a “fact,” demonstrated 

a century of paren tl puana 
of what is & ur ` 
ing under the Field bode, extends into 
evidence also.”) (citation omitted). 


Sed, R, Evid. 702 advisory com- 


mittee’s note, 
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1800 
must be rationally based on the witness’s a Evon 
simply reiterates ihe first-hand knowledge Perceptions 
Stats, $ 906.02. Lay opinions, then, must bovurement, Which, 
personal knowledge acquired through any of the Predicate ig 
hearing, smell, taste, or touch.’ They also e Tive sensen “poy, 
collective experiences.” For example, a la embrace itr Sight 
ne another person was “intoxicated” on ii witness ma hared 
e opinion rests on two considerations. Fi particular Owen ity 
bara oaa ha aohjocte behavior on edie T witness ons 
eyes, difficult standing, in question: «e 
odor of alcohol on hi A ing, slurred spe (in: 

: s breath.” Note th peech, and a stm € 
nests still other opinions 7 at the sample foung? 
the opinion must preia Bra Pong odor of ante foundation 
indexed to the witness’s prior ex eference, Most opini econd 
most of us, that is, our “coll gers of a type PPh are 
extreme, witnesses could be co: Ve, GEOCFICRCES., Aik Pid 
chper ccs that comprise competes testify si ants an 
taken this position, Rather, the ex, but the court Prior 
pate s Heretini, ete iloni ve ee Within Flew 

ent to provide m ful, the judge ma e iia 
other cases, details About detai, about his or her EE Ni the 
cross-examiner a UP Pr experiences ences. In 
pnia E Na weight of the CEERD sf be left to the 
| ss that the subject ay ence. Testim 
dies nok cel oga pataieg N oE S de intoxicated u 
old Eies as He the opinion. Similar if aie wt arks ; 
mit compels more etabe estimony by a ti 
PEES pel a more elaborate fi y by a ten-year- 
§ 907.01; ı e, everyday experi © foundation, 
ETA P ETEA 
expert opini eshold that requires jane experiencos, however, m 
Pint pinion testimony und a more elaborate founda r, may 
ha w.For example, ET R YLT § 907.02. The li tye oer A tion for 
ving sodi A “doe” D vitnėss, even a child, ci ine is difficult to 
problematic. At We dodiwons, “WHEE tind likely testify to 
problematic, Atia young age s e. What kind of dog i 
dogs.” With life ex: ge all four-legged og is more 
among breeds experience, m ged creatures that bark 
b . Yet testimony i ost people | stingui 
reed is “dangeror H mony in a dog bi earn to distingu" 
witness's stave ayears requires mor bite case that a certain 
A b sasrtion ana cadal Ueperianee wit than the 
st perience with just 02° 


ot eldns 

4 
i tae eothtias : p : 
ada MM ty ro vy yf 
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opintoN TESTIMONY 


ness read or heard, the testimon 
witness has no personal knowledge.’ O 
testimony may be based on hearsay, as 


§ 907.08. 


02: Again, the line i i 
Again, ne is arbitr 
he trial Judge’s discretion; the 


Second, the lay opinion must also be “hel 6 This i 
Y o; } l ul.” This = 
tion too rests within the discretion of the eal court. Helpfulness 
is directly tied to the testimony’s relevance, The federal advisory 


- *Pattermann v. Pattermann, 173 
Wis. 2d 143, 496 N.W.2d 613, 616 (Ct. 
App. 1992) (abrogated on other grounds 


(dog bite case where the court also 
held that a lay opinion that “chows” 


are a dangerous breed of dog was - 


properly excluded by the trial court 
where the only basis for the witness’s 


opinion was “that her neighbor had — 


them and that she ‘knew’ them to be 
an unpredictable breed”). ~ 
_ "See State v. Werlein, 136 Wis. 


2d 445, 401:N.W.2d 848 (Ct. App, 1987) _ 
ess error occurred where dep- 


uty sheriff testified that a third person 
was “not involved” in the shooting: 


with which defendant was charged; 


the opinion was based upon interviews 
by the deputy with other people, which 
nap inadmissible hearsay). ‘ 
_ “Cases finding lay opinion to be 
helpful; State v, ain 122 Wis. 2d 
282, 361 N,W.2d 705 (1985) (lay opin- 
08 on intoxication); Vonch v. Ameri- 
can Standard Ins, Co,, 151 Wis. 2d 
188, 442 N.W.2d 598 (Ct. App. 1989) 
rs nt of impastiopinlon rer by 
. *Ugating police officer); Quinlan V 
pombe , 105 Wis, 2d 330, 314 N.W.2d 
nen gc’, App. 1981) (held that depo; 
in “ronding” th the ot 
en “residing” with 
Person Wag admissible at trial under 


by, Smaxwell v. Bayard, 2004 WI 101,- 
974 Wis. 2d 278, 682 N.W.2d 923 (2004)) ’ 


Wis. Stats. § 907.01 in litigation over 
whether unmarried persons who were 
living together were “residents of same 
household” for purposes of an insur- 


ance policy exclusion); State v. 


Dishman, 104 Wis. 2d 169, 311 N.W:2d 
217 (Ct. App. 1981) (results of field test 
conducted by police officer indicating 
that. suspected substance was “mari- 
juana”). i 

` For cases finding proffered lay 
opinions to'be unhelpful, see: State v. 
Romero, 147 Wis. 2d 264, 278, 432 


N.W.2d 899, 904 (1988) (reversible er- 


ror committed where a lay witness 
testified that another witness was 
“telling the truth”); State v. Haseltine, 
120 Wis. 2d 92, 352 N.W.2d 673 (Ct. 


App. 1984) (no witness, lay or expert, 


should be permitted to give an opinion 
that another mentally and physically 
competent witness is telling the truth); 
State v. Dalton, 98 Wis. 2d 725, 298 
N,W.2d 398, 16 A.L.R.4th 654 (Ct. App. 
1980) (held that payne opinion 
testimony regara 
intent to kill was inadmissible because 
it was of “no assistance”; in dicta the 
court observed that- Wis. Stats, 
§ 907.01 could be abused to allow “de- 
cision advice” from journalists, at- 
torneys, insurance adjusters “and a 
host of others in occupations with ex- 
perience in evaluating the experiences 
that people relate"). = / B 
641 


ng a defendant's © 


WIscons 
SIN Ev 
DENG 
`B 


` dt i ‘ en 
committee asserte d to affect the ‘prototypical example 4 
§ 907.01, was an relating) to the appearance of pers 
of the typeof evie ne manner OF Coie nts, woiebe ny of s 
or things, iden A ght or darkness; sound, phe weight, dista f, 
person, mae 4 umber of items that cannot be described fact: 
and an endless n from inferences. Witnesses must be permi 
ally in words apa ribing some oat fe helpfulnes, 

‘egatisfaction wit e overly restrict 
standard arose Ov. of dissat y’ and the “practical impossibilis 
a A eA “fact” from an “opinion.” ` Long ago, the 


istinguishing 4 . 
entity ‘court observed that a witness should not be rendereg 


«dumb under the law”: 
A witness should be permitted to express himself in language 


; used in common parlance, and time should 
caste ay aled without any good purpose by compel- 
ling a maneuver in the form of circumlocution to reach a definite 
and inevitable destination. If the witness uses such a term loosely 
or in an ambiguous sense, disclosure of that fact may be left to 
cross-examination.'” 

The rule, then, establishes a preference for concrete, detailed 
testimony that nevertheless recognizes: that lay people often 
speak most comfortably. in generalizations and conclusions. In 
some instances the limits of language itself compel the opinion. 
Testimony that “X was angry” is difficult to improve upon once 
the witness describes what X said and did. In other instances 
neither the expenditure of time nor probative value necessitate 
more detail. Little is gained by asking witnesses to describe what 
they mean by commonly-understood terms like “car,” “pants,” or 
“eup.” Additional foundation can always be provided. The trial 
judge has the discretion to require that the witness define the 
terms used (e.g., “drunk”) or testify in more detail about the 
particulars of the event when it is helpful.'* Testimony that 
speculates about another person’s state of mind, particularly 
whether another witness is telling the truth, is almost always 


*Fed. R. Evid. 701 advisory com- 
mittee note (2000) (citation omitted), 


“E.g. Quinlan v, Coombs 
Wis, 2d 330, 314 N.W.2d 125 (Ct, eo 
1981) (litigation over whether unmar. 
ried persons who were living together 
were “residents of same household” fop 
pape of an insurance policy exclu. 
sion; held that deponent’s statement 
eryn, ing taat he had been “residing” 
a r person was admissible 
rial under Wig, Stats, § 907,01), 
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"See also Wis. Stats. § 907.0! 
Judicial Council Committee's Note. 

"Christiansen v. Schenkenberg, 
204 Wis, 828, 329, 236 N.W. 109, 1" 
(1931) (witness should have been =" 
lowed to testify that he had “per™ 
sion” to drive the car). oe 

".g., Vonch v, Ameria, 
Standard Ins, Co,, 151 Wis. 2d 989) 
442 N.W.2d 598, 602 (Ct. APP. =. gd 
(above); State v, Dishman, 104 5.1) 
169, 311 N.W.2d 217 (Ct. APP: 
(above), 


opinion TESTIMONY 


pxclud 
gefen 
pelpful 


è 


ed as ee unhelpful." 
as “hi of 
dant W th riving at a “high rate of speed” i 
hes e underlying issue peed” is relevant and 
ere the precise speed is mor bat 
ue) ihe posted speed limit?), ye peten (e.g., did the driver 
Jn any event, the witness must have 


§ 701.1 


Lay opinion testimony that a 
is negligence or recklessness," 


opinions may be less usef: 
} ul, 
perceived sufficient facts to 


de reasonably (“rati ” 

conclu mie Nor ike heey ) that the driver was 

effect that a witness “thinks” af PAANAN gn i “fairly cor nine 
tti . l s” or is “fai in” i 

amissibie parte Toll ia it helpful to ees ie “of fact, 
` 3 ell as questions ab 

fhis observations are better left to Tibi E ATN EA 


trier’s assessment of weight. (See § 602.1.) 
A third element provides that lay opinions cannot be based on 


“specialized knowledge” with the scope of i 
earlier, the current rules arbitrarily divide hee vorid of CE EEA 
into spheres of lay and expert testimony. Older cases i sania 
a doctri: al shadowland, the “skilled lay observer,” for witnesses 
who relied on specialized experiences, as opposed to technical, ac- 
ademic, and professional education or training. The label itself 
must be jettisoned, as it conflicts with the clear statutory 
e, but the underlying concept remains valid: sometimes 
common people have uncommon experiences. In short, some types 
of unique or “specialized” experiences are within § 907.01 and do 


4gtate v. Selders, 163 Wis. 2d 
607, 472 N.W.2d 526, 531 (Ct. App. 
1991) (lay witness’ opinion about an- 
other witness’ demeanor during a 
line-up was in effect an opinion that 
she was not telling the truth, and 
therefore was inadmissible). 
~~ Gee also State v. Whittemore, 
166 Wis. 2d 127, 479 N.W.2d 566 (Ct. 
App. 1991) (murder case where the 
defendant attempted to introduce 
testimony by a detective that he saw 
the victim in the hospital after the 
shooting, showed the victim a picture 
of one Wallace, and that the victim 
“shaken” and made noises; 
held that the trial court properly ex; 
ona this testimony as “equivocal 
eH inviting speculation). © a 
E.g., Wagner v, State, 76 Wis. 
2d 20, 250 N.W.2d 331 (1977) (defen- 
ber Convicted of second degree mur- 
thir ees. out of a “drag race”; held 
by “non specific” estimates of speed 
eyewitnesses were sufficient, 


with other evidence, to support the 
conviction); Hart v. State, 75 Wis. 2d 
371, 386-88, 249 N.W.2d 810, 816-17 
(1977) (reviewing case law admitting 
evidence of speeding in car accident 
cases, focusing primarily on rel- 
evance). 
16wisneski v. Heritage Mut. Ins. 
Co., 38 Wis. 2d 702, 707, 158 N.W.2d 
357, 360 (1968) (witness’ testimony 
that car was “speeding” based on 
sound of squealing brakes and tires 
was inadmissible; “where a witness is 
unable to judge the rate of s - 
cause of his position, the shortness of 
observation, lack of reference points, 
or other reasons, his opinion is of no 
robative value”). Wisneski wa 


the best way t 
cies of such testimony. 
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i 907.02 foundation, See § 701.2. Law 
officers, for a anple; often present the problem of EA 
and lay testimony. See § 70 8; xfer 

Lay opinions may embrace an ultimate issue in the 
provided by Wis. Stats. § 907.04. For example, a rob + te 
sn-court identification of the defendant as her attacker ™ 
ultimate issue of fact (identification), yet it is fully Permian” 
provided it is based upon personal knowledge," Gener 
opinions (lay or expert) couched in terms of legal standard ally, 

unless the legal standard is it : 
@ 


not of assistance to the jury, ut a 
worded in a way that reflects common usage. ° It may be permi 
sible for a witness in a personal injury action to testify that ¢ 
defendant “ran the red light,” but nothing more is gained by a 
lowing the witness to testify that the defendant was “negligent " 
§ 701.2 Distinguishing lay and expert testimony base 
experience; the “skilled lay observer” enma 
people with uncommon experiences) 
~ Current Wisconsin law divides testimony into two separate 
spheres: Wis. Stats. § 907.01 governs lay testimony and Wis, 


-ain Eig., Lievrouw v. Roth, 457 Wis: © living together were “residents of the 
23.9529 N.W.2d 850, 857,(Ct. App. same household” for purposes of an in- 
f THe 2 niii w OUR BIGI LIA AR? 
18m g., U.S. v. Farnsworth, 729 tion one of the principals was asked 
F.2d 1158, 15 Fed. R. Evid. Serv. 869 whether he was “residing” in the same 
(8th Cir, 1984) (identification of defen- household as “L.C.,” and he responded 
dant by his parole agent based on “ves.” The trial court admitted this 
viewing surveillance photos). © > 
_ *Lievrouw v: Roth; 157 Wis. 2d court of appeals upheld the admission 
332, 351-52, 459 N.W.2d 860, 857 (Ct, of this statement, observing 


App. 1990): Sims Bilin 
The issue” may not, however, $ 907.01 and noting that the duties 
is 


“ultimate 

_ be one that is a legal concept for which Council;had remarked that the "u° 
eee imrien. , ejected tho, tins So 

P, vr RRE VATE a be “simplistic an erroneous. 

Enea mea” nant exe ths autana o 
“from a conclusion, “nothing more than @ search Fn 
“negligent” (whichis sic fact, narrative or historica: wi 
under (Wis, Stats, natur and helpful to 
eia lof vip brary tion `a fact 


f 
i 


+ 


that it 


watt whose insights are based 

ert opinion testimony,’ 

‘des in working with the current rul 
ës. 

ihe tet OF the rules forecloses the label “la z 

such, but the underlying concept is a sou "sénethdlaes, Tite 

awkward yet compulsory distinction 


testimony, We are told, eliminates “th between lay and expert 


requirements set forth in [§ 907.99 


_ Prolering an ex i ; 3 
How then do we distinguish the t Her in lay witness clothing.” 


[Section 701.2] 


"Prior to 2011, Wisconsin cases” 


used the term “lay expert” to describe 
those who have acquired specialized 
knowledge through unique experi- 
ences. Other authority uses the term 
‘skilled lay observer.” While seemingly 
insignificant, the choice of label per- 
haps revealed whether one was more 
inclined to view such witnesses as a 
low-order “expert” or a high-order “lay” 
witness. The distinction between a 
“lay expert” and a “technical expert” 
was based on the means by which the 
witness acquired his or her specialized 
nowledge on a given’ subject. As de- 
scribed by the court of appeals: “A lay 
expert is one whose expertise or’ spe- 
cial competence derives from experi- 
ence working in the field of endeavor 
rather than from studies or diplomas. 
deed, experience in some cases may 
be the most important element of 
expertise,” Black y, General Elec, Co., 
59 Wis, 2d 195, 278 N.W,2d 224 (Ct, 
App, 1979), Formal education or train- 
ing eae ca) ceria pone 
nence” begat lay experts, Put an- 
that way, technical experts acquire 
reir knowledge through “hearsay 
and lay experts are schooled in the 
their Ig shops, and fields, acquiring 
Knowledge through a particular 


0% A suggested approach by 


set of first-hand experiences. 

The distinction, however, was 
overly simplistic, inaccurate, and not 
very helpful when assessing the ad- 
missibility of evidence under the older 
rules. Take first the demarcation be- 
tween “experts” and “lay experts,” 
which purportedly hinges on how they 
acquired their specialized knowledge. 
“Lay experts” seldom learn everything 
through firsthand experience. For 
examples, those. in the “trades” (e.g., 
carpenters, plumbers) are instructed 
by others at job sites and read things 
about their skill. Similarly, the distinc- 
tion between ordinary lay witnesses 
and “lay experts” (skilled lay observ- 
ers) was also one of degree, not kind. 
All lay opinions must be based on 
personal knowledge, and here the dif- 
ference is simply quantitative and 
qualitative, Qualitatively, the lay 
expert has had particular experiences 
that most people have not, whether it’s 
repairing televisions, building houses, 
or handling bulls on a farm. Quantita- 
tively, the lay expert will have had suf 
ficiently numerous experiences to per 
suade the judge that she has wae od 
an identifiable skill in some field. 

A *Fed, R. Evid, 701 advisory COM 
mittee’s note (2000), ait 
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mastered only by SPC 
tautologica) an 
committee 8 
opinion is the produc 
ences that are genera 
are the product of 8p 


_ *Fed. R. Evid. 701 advisory com- 
mittee note (2000)... ; 
State v. Magett, 2014 WI.67, 
q1 53-61, 355 Wis. 2d 617, 850 N.W.2d 
42 (2014) (trial judge missed the mark 
when saying that a defendant was not 
“competent” to testify to his mental 
State in phase 2 of an NGI trial be- 


case law and current rule § 907.02 
from offering an 


he had 
disease or defect”); State e 


2013 WI 117, JJ 13-15, 351 
, J 13-15, Wis, 
a 46, so a I aa, App, 2013) 
cee Zprmeentan 


i 


cialists in the field.’ ”® Although s 


Wiscong; 
NE 
VIDEN OPINION Tı 


“ H ” mew n the 

nd overstating rite, lg FAning, ot advisor ae acqi 
ion is a8. 

distinctio a common sense, that is, ideas ang k: the § 907.0". 

lly shared within the community, or inste term n 

ecialized (esoteric) ant ledge that ç is aes Ene 

‘fic set of experiences in conjuncuon with a sical Y 

education and training. The distinction jg dki GT REN 

her expert testimony 18 necessary ag ą mat, preserve 

ular issue.’ (See § 702.3.) _ pings “ 

ust be carefully evaluated. There a school s 


yet which also stand apart from i 
realms 
enforce! 
and ex] 
the bur 

the store’s owner, thus enabling jurors tasked! 
“to use their own life experiences in : Drug 
assessing whether [the officer's] testi- expert” 
mony was accurate”). (Citation stitute 
omitted.) = the sw 


A HT A Harris v. J.B. Robinson 
Jewelers, 627 F.3d 235, 240, 84 Fed. 
R. Evid. Sery, 312 (6th Cir. 2010) (ina 
civil action against a jeweler, held that 
the plaintiff and other persons coul 
offer lay opinion testimony that the 
jeweler had not returned her orig? - 
diamond: “In holding Harris’s pro" 
fered witness testimony to be impr’ 
lay opinion, the district court note 
that an ‘opinion regarding the er 
the diamond necessitates a conclusa 
that the ring contained a pink 
mond, which evaluates the 
the gem,’ However, the tes 
mitted by Harris was not ° 
prove damages or the qual! 

nal diamond, nor to Prove i i 


Opinton TESTIMONY 
. isfortune of living ; 
with the mistort ving in a crime: 1 i 
acquire similar knowledge (a plagued neighborh 
MAO. Although the label » Pws more); all within the scope of 
term “skilled lay observer” no longer valid, the 
mmon person with uncom cys attaching to the 


$ 701.3 


iences. If more is required. w x 
expert opinion testimony under yy noas likely in the realm of 


§ 701.3 relive eal as hbderle “dual” fact and expert 

Testimony by police officers often ranges widely across the 
realms of expert and lay testimony. Testimony: by the same law 
enforcement witness may implicate lay testimony in one breath 
and expert testimony in the next, Although the proponent has 
the burden of demonstrating admissibility, opposing counsel is 
tasked to make timely and specific objections at trial. 


“Seg. Whit ‘149 Wis. 195, 278 N A 
aS Phiten SEn. 862 (1988) App. 1979) (discussing the “lay expert 
“herdsman” sued employer when a ; ghey CR a Ur king in th 

SE jad . derives from experience working in the 
pu potta bim aa he Fee Ta field of endeavor rather than from 
we ngsonary Doe Phe gnc soe aan JAY be tO 
the jury adequately Informed by mportata y Caldwell, 686 F.3d 98 

tnesses wi nt Exper Tenet" Gir, 2009) (child pornogt 

ž n, 104 Wis, (5th , gh , a ess 
2 169, 178 311 N Wd 2 i 
fie Pris 


75, 311 NW 2d 217, 219 Ct nich involve 
ap 1981) (result of Duquenois-Levine with extensive Ba nies tered pe. 
tween the realms of lay and espan) 


“0 test fo uana performed by 

a “field investiga ø was admissible rt affirmed under a pl 

48 a “lay opinion”; held that “expert” the cou hile observing that the 
testimony was not necessary for the analysis W between lay and sipan 
Purpose of identifying a controlled distingon S suauall ened on ie 
ubstance at : examinar bean e average 1a) 
aout omi Tie prois ETa a IRI realm of kao ledge of U ii 


‘See Black v. General Elec, Co, person”). ef 


Wisc 
$ 701.8 ONIN Boone, 


S -eation, Again, the primary onus rests On opposin 
aes in a mely and proper tain eae a 
lenges posed by such testima regulate the “duais ct lm 
creating special safeguards to regu re ual Capaci 
witness. These include appropriate instructions and compellin. 
prosecutors to organize the direct examination in a way tha 
clearly distinguishes the lay from the expert testimony! ' 
Here too it is tempting to’ label as lay testimony anythin 
personally observed by the police officer, whether in the specif 
case or in other similar investigations. As discussed in § 701 ; 
the witness’s experience may touch on the mundane facts of «y 
eryday life” as well as unique experiences that most people dy 
not share but that can be readily understood by ordinary people 
regardless, Both types are within § 907.01. Yet some law enforce. 
ment officers acquire sets of specialized experience which, in 
combination with their training, are most appropriately assessed 
under § 907.02. See § 702.4035. The distinctions are easy to misg 
during the pell-mell of trial; the rules necessarily repose discre. 
tion in the trial judge in ruling on these matters. 
- Some ‘of the same problems arise in civil’ cases. For decades 
courts struggled with the‘admissibility of testimony by police of- 
ficers about the point of impact in car accident cases. The Judicial 
Council Committee’s Note circumlocuted the problem this way: 
Note that [Wis. Stats. §907.01] is applicable when the witness is 


_ and questions that highlighted when 
4, the prosecutor was asking the witness 
v. 663 ( to draw from his specialized knowl- 
issing the emerging’ edge); U.S. v. Rollins, 544 F.3d 820, 
circuit courts about 831-33, 77 Fed. R. Evid. Serv. 695 (7th 
al fact and Cir, 2008) (distinguishing cases from 
other circuits, held that the trial judge 

properly admitted testimony by 3? 
agent gbo | jons 
in intercepted telephone convem 
ARORA goepnapiratorn: the TE ap 
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§ 701.3 


put differently, the “non: eRe 
ASE Obinion in the sat Way an ca ae polt: 
pased on personal observation bis any ordinary person might 
observing the position of the cras ee witnessing the accident, 
officers investigate accidents more tha ene cai pati eens 
have a broader base of personal ex ers WN Bact pee 
falls within the realm of lay testi perience that nonetheless still 
Baek DVi m ot iay testimony. Thus, the admissibilit 
testimony by investigati Belk Aan y of 
testimony by investigating officers should foc | 
asked to testify to in light of their formal ocus on what they are 
and pertinent experience. ormal training, background, 
Under the old rules predating curren SAEN i 
POG Sed R S ES 3 | he ry urr 
an ian aim about the point of i act had i Paone tunge; 
observations of the particular accident scene as well as sel 
and experience investigating other accidents. The concern w i 
whether this witness could assist the trier of fact, not eae 
the officer deserved consecration as an. “expert.” In Wester v 
Bruggink,‘ the court of appeals sagaciously explained that “police 
experience alone” neither qualifies nor disqualifies a police officer 
from testifying about the point of impact. Rather, the trial judge 
assessed the officer’s ability to assist the jury by comparing “the 
technical and scientific expertise of the prospective witness with 


accident. Such testimony. is not within 
OUI the, exclusive province of an expert wit- 
a ‘ness and may be the subject [sic] to the 
fon C - testimony of any witnesses as long as 
4 the testimony is based upon the wit- 
ness’s perception, American Standard 
dentiary contends that McKinley is not quali- 
fied to testify as to the absence of 
lay/ skidmarks at the accident scene, Even 
if such testimony is beyond the aang 
of lay testimony, McKinley's back- 
ground, trating experience, and per 
sonal observations were sufficient to 
l rmit him to identify skid marks 
debri and a ‘ tasty as to their absence. The trial 
damage € n - _pourt did not abuse ita discretion by 
reonally © tting MoKinley to 8° testify, 
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o” Wester held that a particular 

5 ept d hysics coupled with formal tester 

college degree sia accident investigation qualified him to te iig 
and SS AIA of impact on the facts before it. In sho stif, 
et fants rof an officer's testimony on the point of imp, © the 
admissi xp d on a case-by-case assessment of how much hye’ 
to wba and mathematics was required to adequate 
enna the particular accident, and the officer’s ability tg, I 
aie these principles. With some tweaks, the same genera] H4 

roach may still be used. ! i 

p The current rules require the judge to determine whether the 
opinion falls within the orbit of lay testimony under $ 907.01 o 
specialized knowledge (expertise) under § 907.02. It IS a discre. 
tionary determination. And even if He ner ane. tilta toward 
§ 907.02, the judge also has discretion o decide what reliabili 
factors govern the witness's testimony (e.g., the officer’s experi- 
ence pA R ae i ee accidents, employing the 
methods he was trained to apply). 

While a police officer may be qualified to testify about point of 
impact or other issues relating to fault, the testimony must be 
pare Sed other S Bic determination 
of which driver’s account he or she believed.’ Put differently, an 
accident investigation that consists mostly of eyewitness 


the complexity of 


another. In terms of § 907.01 
the required personal knowledge; in terms of § 907.02, the officer 
may rely on some forms of hearsay, admissible or inadmissible, 
but cannot testify as a human polygraph. 

§ ia Property values renee 
law generally permits owners to testi inions about 
3 nits estify to opinions abou 
their property's value based more on the PAA considerations 
— mpe T. ty Bode i 
at ggg, "%7 » Bruggink, 190 Wis. 2d ther 
+ r, A Neno v. Clinton, 4 67 Ng. statements of eyewitnesses. Any ° 
ing a defense verdict in p TeVers- 
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rain: 8$ 
to teing of fairness and efficienc t D pS 
short Stif, wisconsin rule, POPR han doctrinal § 701.4 ac 
Npact the prac ice. The federal ad mua Fed. R E consistency Th Eri 
h ph Wa jeft unchanged the AA Sripat rhin 7101, cont; e current et 
sl ova pusiness to testify to th aw permittin ee asserted that. Rul this pe 
-quately oss, Without, th e value g “the ow Rule 70 vat 
lity ly nor” e necessit or pro ner or offi : : 
E toa countant, appraiser ssity of qualif jected profits cer of a oe 
eral ap. ‘th Wisconsi » or simil Wine the Wikis ee iia 
ap wit isconsin case law ar expert.” hie witness ri usi- ss 
extend to damages ben past and prese is is fully con an ac- zA 
Shor the opinion on value based atid Chinen M The latitude Abe ak F 
07.01 ity with the property a assumptions ab ay admit ah ow not Jd 
a de discount” nd beca about his ner’s Rs 
Scre- to S va the owner’s iy the trier of f i her familiar- ai 
S towar pecuniary interest. Th Opinion by act 18 readily abl R 
reliabijl; d 3 The owner’s opini accounting for bi e A 
es ability Tre s opinion need not a oi bar and 2 
` S experi [Section 701.4] corroborated 7 
by1n i È Pa 
g the ‘See, Fed. R. Evid 701 ; that such testimon * 
‘ committee note (200 0 a advisory port a jury verdi ri for ay properly sup- ` 
it point of (“Such opinion testimony i endment) though the opinion ae dompess,£ven 
r must be not because of ERN is admitted or based on inde in at corroborated | 
eee specialized swied , training or ; aE teh i ent factual data $ 
re eo realm of an expert but b within the Perry's opinion x it ae law, May- j 
ntly, an particúlarized knowled CER herryinopinsr aa ioana actual value - 
ewitness ness has by virtue of . at the wit- sufficient to R of acceptance is 
ient basi tion in the busi s or her posi- ment. Volkswagen’ summary judg- 
asis ; iness. The am i gens com la: 
does not pur kndment upon the w plaints bear 
on the of- sis.”). parr. change this analy- Mayberry’s eS and credibility of 
2 ere dible s i ciency: TERAP ER not its legal suff- 
20t nfi Repai ee pa Bay Shipbuildi: & the valu ayberry’s opinion as to 
conter pair Co. v. Cedar Shippi ng e of her vehicle ma 
ipping C fic y be suf- 
the officer 320 F.3d 1213 joa 1s 22. HNN Ltd» j HPA for her to survive summ 
imissible 324, 60 Fed. Se saath judenent Nees ea fol 
> ir, 2003) (discussin will be persuasive to a j ; 
> g the federal advi Although we h ve to a jury. 
sory committee not ral advi- th e have held that the fact 
Gt heal ia e, concluding that at Mayberry traded in h s 
ppear that opinion testi for more th . n her vehicle 
mon at esti- an fair m 
ons about is vee nari owners and officers not bar her claim agree value does 
id. z of the prototypical areas : tained for the J tt: price she ob- 
iderations beaded to remain undisturbed”) in- probative as to ites Adh rue ate 
‘See Donli Pp ae with defects at i o vame® 
R NEA ponin y. puinn Lighting acceptance. "8 sheen oe and place of 
rily on the Fair E orp., 581 F.3d 73,107 conclud nable jury cou 
air Empl, Prac, Gus, (BNA) 296 (3d clude that her testimon, that th 
s. Any other Cir, 2009) (in an e i 296 (3 vehicle was worth only $12 a at the 
in officer tO nation, the plai mp oyment discrimi- time of acceptan ay eee 6 at the 
vainet hear- hos, "et plaintiff's opinions about credible, prey mote in 
essence of was not aminga aoa eyo benefits gold two years and e aa ee iat 
to the jury testimony), e as lay or expert for $15,100.”). 
t rmitted êM See Mueller v. Harr Kaufmann 
, of the wit- Fore a ridh f y, Volkswagen of Motorcars, Inc., 2015 rab 8, {4 36- 
the hears? 218 Wis, 2d 39 A005 We 13, 14 42-43, 38, 969 Wis. 2d 597, 859 N.W.2d 451 | 
opinion + ade Cas, (C Pacts W.2d 226, 2005-1 (Ct: App. 2014) (discussing D’Huyvetier | 
< support of Rep, Sery, 2d 2 q 74710, B6 U.O i A.O, Smith Harvestore Products j 
| ben- case law ig 14 (2005) (“Wisconsin (below); buyer of a used car sued deal ! 
out t case law is clear that | i 
; rty may te an owner of prop: ership because it presented the 
stify as to’ its value and car's conditions held that the trial 
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Valuation opinions he , 
closer scrutiny. Non-ow 


Saeed t e pro 
and familiarity with Sas Js The witness should demonstrat, 
title in a s$ h market conditions to render a 


ficient familiarity wit 
that will assist the trier 0 

Some recent federal case la 
sions, have limited 
tors as the owner 
property in question, th 


f fact.° 


court committed reversible error when 
it excluded testimony by the owner/ 
buyer about the car’s value, which she 
put at “nothing to her”; although the 
owner testified to what she could sell 
the car for now, the case law “does not 
limit the admissible testimony of a 
non-expert owner to the anticipated 
sale price. Mueller should have been 
permitted to tell the jury what the’ car 
was worth to her.”), == 7" Ir 
© D'Huyvetter v. A.O. Smit 
Harvestore Products, 164 Wis. 2d 306, 
475 N.W.2d 587, 593, 16 U.C.C. Rep. 
Serv. 2d 597 (Ct. App. 1991) (lay opin- 
ion by owner admissible to prove 
value; testimony by wife that the silo 
system she purchased along with her 
husband was worth “nothing” provided 
sufficient evidence for the jury to find 
it was worth $0, even though the 
hase price was $65,000: “In Wis- 
consin, the general rule is that a non- 
repens rf) may testify concerning 
r “property, regardless 


CAF COU ph ay Vyner 0 
collision d amaga bhi, ‘th 
necessitatec 


“factual data.” Nor is the Tule ¢ 


trietly 


n-owners, however, are gy}; 
hould have direct responsibil, 
erty even though they do not 1 


old 
Sup 
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w, including Seventh Circuit dge 
the scope of this practice based on such fae 
’s relative lack of personal knowledge of the 
e owner’s lack of “expertise” in valuation 


deployed, and the owner thought the 
car was a “total loss”), 


-7 “D.L. Anderson’s Lakeside 
Leisure Co., Inc. v. Anderson, 2008 Wy 
126, | 67, 314 Wis. 2d 560, 757 N.Waq 
803 (2008) (“ ‘Wisconsin case law is 
clear that an owner of property may 
testify as to its value and that such 
testimony may properly support a jury 
verdict for damages, even though the 
opinion is not corroborated or based 
on independent factual data.’ ”) (cita- 
tion omitted). - Vai Baia s6 
| "Town of ‘Fifield v. State Farm 
Mut. Auto. Ins. Co.; 119 Wis. 2d 220, 
349 N.W.2d 684 (1984) (opinion as to 
costs of repairs and maintenance | 
town bridge offered by the town chair- 
man who, given his position and exp 
rience with the bridge, stood in the pò 
sition of “owner” in assessing ''8 
value) = i 
gii i] *Milwaukee Rescue Mission, w 
v. Redevelopment Authority of City © 
Milwaukee, 161 Wis. 2d at ps 
a aampaer oat eel Sean is not 
ence as o prope ho 
limited to testimony of witnesses" 
have t cal expertise, Oy of the 
ness should have knor eto the 
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anetheless, these cases conflict with the ATTENTE p 
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dvisory committee and ' 
federal aa ves © ana, more important, find 
ing in Sica S one permitting such si faji pp À 
concerns mo properly run to weight, not admissibility para 
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907.02 TESTIMONY BY EXPERTS 


(1) If scientific, technical, or other specialized k i 
assist the trier of fact to understand the evidence s Ay eib 
a fact in issue, a witness qualified as an expert by knowledge 
skill, experience, training, or education, may testify thereto in 
the form of an opinion or otherwise, if the testimony is based 
upon sufficient facts or data, the testimony is the product of reli- 
able principles and methods, and the witness has applied the 
principles and methods reliably to the facts of the case. 

(2) Notwithstanding sub. (1), the testimony of an expert wit- 
ness may not be admitted if the expert witness is entitled to 
receive any compensation contingent on the outcome of any claim 
or case with respect to which the testimony is being offered. 

(S.Ct. Order, 59 Wis.2d R1, R206 (1973); 2011 Wis. Act c. 2) 


ES OF OPINION TESTIMONY BY EXPERTS 
The facts or data in the particular case upon which an expert 
bases an opinion or inference may be those perceived by or made 
known to the expert at or before the hearing. If of a type reason- 
ably relied upon by experts in the particular field. in forming 
opinions or inferences upon the subject, the facts or data need 
not be admissible in evidence in order for the opinion or inference 
to be admitted, Facts or data that are otherwise inadmissible 
may not be disclosed to the jury by the proponent of the ape 
or inference unless the court determines that their prot is 
value in assisting the jury to evaluate the PAPATERIORVOA 
a eerie PE outweighs thein prejudicial effei 


en ECEN EA ai i 
Intern, Ine, 570 F.3d 858 He a 


- 'Ounningham y, Masterwear on.) (no abuse of discretion to exclude 


; 569 F.3d 673, 676 (7th Cir. 2009) ’s presi 
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$ 907.03 
(S.Ot. Order, g9 Wis.2d R1, R208 (1973); 1991 Wis. Act c. 32; 2011 Wie. 
Fo ia the) E AEE 
ULTIMATE ISSUE OA Parti 
§ 907.04 OPINION ON UL: ah : „mits the 
Testimony in the form of an opinion or inference other, | li P on 
admissible is not objectionable because it embraces an ultimate se 5) APPS 
issue to be decided by the trier of fact. e ( DOPE 
(S.Ct. Order 59 Wis.2d R1, R211 (1973) pae Na Leek 
; ACTS OR DA’ wis 
907.05 DISCLOSURE OF F. TA | 4 
; UNDERLYING EXPERT OPINION 907.07 1 
The expert may testify in terms of opinion or inference ang $ € i ” 
give the reasons “therefor without prior disclosure of the underly. hich ps 
ing facts or data, unless the judge requires otherwise. The exper, | AEA A 
may in any event be required to disclose the underlying facts or | py the a 
data on cross- xamination. | ya tek 
(S.Ct. Order, 59 Wis.2d R1, R213 (1973); 1991 Wis. Act c. 32) R (S.Ct. Or 


$ 907.06 COURT APPOINTED EXPERTS 


(1) Appointment. The judge may on the judge's own motion 
or on the motion of any party enter an order to show cause why 
expert witnesses should not be appointed, and may request the 

int any experi 


parties to submit nominations. The judge may appoit 
witnesses agreed upon by the parties, and may appoint witnesses 
of the judge’s own selection. An expert witness shall not be af 
pointed by the judge unless the expert witness consents to act: 
witness 50 appointed shall be informed of the witness § duties DY 
the judge in writing, a copy of which shall be fled with the cler 
or at a conference in which the parties ‘shall have oppo 
participate. A witness so appointed shall advise the pa ie 
witness's findings, if any; the witness's deposition may 4 

to testify by 
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ee judge may authorize disclos 
art app ointed the expert e i to the jury of the fact that the 


4) Parties’ experts of own 
: Ay selecti 5 AY: 
limits the parties in calling E AANT in this rule 
selection. esses of their own 
5) Appointment in criminal 
4 e : : 
apply to the appointment of experts i Eee ei iz Po 


(S.Ct. Order 59 Wis.2d R1, R215 : 
Ger act c, 32) (1973), S.Ct. Order, 67 Wis.2d 784; 1991 


$ 907.07 READING OF REPORT BY EXPERT 
An expert witness may at the trial read in evide 
v et í nce an. 
which the witness made or joined in making E ioe 
poe FER would ot P admissible if offered as oral testimony 
e witness. Before its use, a cop of the 
provided to the opponent. K apoena 
(S.Ct. Order, 59 Wis.2d R1, R219 (1978); 1991 Wis. Act c. 32) 


AUTHOR’S COMMENTARY ON EXPERT TESTIMONY 


§ 702.1 Expert testimony: Introduction 
§ 702.2 Expert testimony: Constitutional considerations 
§ 702.3 Mandatory use of expert testimony | 
§ 702.4 Expert opinion testimony under Wis. Stats. § 907.02: 
~ Threshold admissibility 
§ 702.401 Foundations generally for lay and expert opinions 

I the foundation for expert reliability 


§ 702.402 Means of proving i 
§ 702.403 Elements of expert opinion testimony under Wis. Stats. 
§ 907.02 

§ 702.4031 Relevance, qualifications, and helpfulness 
§ 702.4032 Opinions and exposition 

§ 702.4033 Sufficient facts and data 
§ 702.4034 Reliable principles and methods 


$ 702.4035 Experienced-based specialized knowledge; ipse dixit 
i ch 


aipe n otherwise reliable methodology i 


HAN ‘ “+: ation of an 
$ 702.4036 Reliable applicatio™ St of the expert testimon 


§ 702.4037 Admissibility and e E relevancy rule and the Frye 
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$ 702.6 Presenting expert testimony: 
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§ 907.07 | a aaka 
pases: Wis. Stats: $ 907.05 and direct questioning a 
methodology ; 8 
' factual basis and Wis. Stats. § 907.03; tis close! 
§ 702.6042 oe knowledge, hypothetical questions, ant hear the 20 
§ 702.7 Impeachment and cross-examination Say Tew 
§ 702.8 The expert privilege sue 3 

$ 7029  Court-appointed experts ca 
EA i address € 
$ 702.1 Expert testimony: Introduction The u! 
The admissibility of expert testimony, regardless of form, js counsel, 
regulated by Wis. Stats. §§ 907.02 to § 907.07. Other rules, such testimpn 
as those concerning hearsay, impeachment, and relevancy, als pa Taa 
affect expert testimony. The commentary on expert testimony erioa 
departs from the format used throughout the rest of this tex; cae 

because the rules are interrelated and overlap. Rather than a ye Ana 
rule-by-rule discussion of doctrine, policy, and case law, the pres 
reader is better served by a comprehensive discussion of issues ref seg b 
that takes into account these more global concerns. nee da 
The rules history is important because of changes in the stan- ing E 
dard of admissibility. For decades, Wisconsin was well served by Diag) al 


the relevancy rule: expert opinion testimony was admissible if it 
was “reliable enough to be probative,” which meant it had to be 
relevant to the issues, helpful to the trier of fact, and the witness 
shown to be qualified to provide such assistance. Case law. also 
endowed trial judges with “limited gatekeeping” authority to 
exclude or limit expert testimony of marginal value. Remaining 
issues about the witness’s methods or reasoning ran to the weight 
of the evidence at trial. Reliablity was the linchpin. The rule 
worked well; Wisconsin had no problems with so-called gunk 
science.” ” ip upto oi s 

In 2011, shifting political winds re slaced the relevancy rules 
with those based on the current ee ostensibly to signal 
an environment more friendly to businesses and less warm 


testis 


before, must be relevant, helpful, and. offered by a witness dies 


fied to provide specialized knowledge. 
Pa ized knowledge. The new rule 2/60, 
thai Tone ae S bane ae sufficient a st 
ita, drawing on reliable methods that the witness re 
phy Jodhi PASE a ays ons tpt vd song 


i. ee a)" Sie. gis 
[Section 702.1] = 
EEEE 


lOn 


ay 


woen OOMOO EFN T 


1 ow NA oe 


sree? n" et A tune 5 AES ee 
Vat fc ATS RAA aa ee’ CIRO TAN 
oa Hp an A SARPE ee ee: p i 


OPA AT alle 
rt Ps. Ss te 
A ot” A GS 
DR pEr . 
x3 K 
IN a VE CR s 


§ 702.2 


in ’ 7 ; ; 

s discussed in § 702.4031 PEE ; 
yale eat have seins true dit ge emphasizing the relatively few 
for expert opinion testimony, it is imper 
address all elements in current § 907,09. 


the to its core elements; it was evancy rule’s foundation by add- 


counsel, although STR H o th 
estimony is requirea by law where esoteric i 
matter demands that the trier of fact have tas see 
der to render a reasoned decision, See § 702.3. 
Expert assistance usually takes the form of opinion testimony, 
yet the trial judge has broad latitude to gauge what assistance is 
needed. Some opinions may be excluded as less helpful than 
others. The. judge also has the power to exclude all opinions or 
references to the facts, limiting the expert witness to an exposi- 
tion (lecture) on the subject; of specialized knowledge and allow- 
ing the jury to draw its own inferences, | 
Finally,:it is imperative to distinguish lay) from expert 
testimony. Lay testimony, including opinions, must be predicated 
upon: personal knowledge, that is, a witness’s firsthand 
observations.® Conversely, lay testimony cannot be predicated 
upon hearsay. Expert testimony, however, invariably embraces 
hearsay. The witness’s specialized knowledge is itself the product 
of manifold hearsay layers. Insights and knowledge gained 
through academic education, training, reading, and speaking 
with colleagues or fellow workers is the necessary foundation for 
most expert testimony, which is subsumed under the heading of 
“qualifications.” As described below, most of what a witness comes 
to “know” about the facts of the case are based on hearsay, such 
as reports, depositions, and-discussions with counsel, Modern 
trial practice fully accepts the costs of hearsay that in turn permit 
Meaningful expert testimony. Indeed, § 907.03 explicitly permits 
expert opinions to be based on hearsay, even if it is inadmissible. 
(See § 702.6.) i Sed | 
§ 702.2 Expert testimony: Constitutional cansidergkionsn 
Current Wis. Stats. § 907.02 is receptive toward &XP 
~ rent W1s ; eae, , d discretion to limit or 
stimony while giving trial judge’s broad ¢ PARC E 
heute such evidence in a particular cash, Te Danis o 
elpfulnes "a trier of fact and the reliabriiy mi n 
specialized knowledge, And while admissibility is ‘argely 
Bvernéd by the law of evidence, constituiiona! ARRAT © 


i aat Dyte 124 3 les i 4 MEA i patagal 
See §§ 602.1, 701.1. 7 
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| i ! ample, in criminal cases the prosen.. 
[ Smee EET Fidenas always bi Sedge Ayah unde M 
. L~ e vation right, See §.802.3. Nore E “a J» the trial ju, the 
Ere ni vy authority to admit or xclude expert ope 
iscretiona edged by constitutional considerations, inion 
r bar E a cases the rules of evidence also must be totes 
i light of the defendant’s constitutional right to pre 
defense In State v. St. George the court held that the e 4 
of expert testimony offered by the defense contravened bot 
Wisconsin Rules of Evidence and the defendant’s consti tatit 
‘shts.? The St. George court held that for a defendant to pres | 
rights. “the defendant must satisfy a two: ail 


on a constitutional claim, “tne | l 
inquiry, similar to the inquiry this court has developed į. 
determining whether the application of the rape shield Statu 


excluding certain evidence deprives an accused of constitutio 
rights to present a defense.” “This two-part inquiry,” said the 
court, “enables a circuit court to determine the accused’s interest 
in admitting the evidence and to determine whether the evidence 
is clearly central to the defense and the exclusion of the evidence 
is arbitrary and disproportionate to the purpose of the rule gf 
exclusion, so that exclusion undermine|s} fundamental elements 
of the defendant’s defense.” The court then described the two. 
part test as follows: © > > eabaty La Uats¢ - 


` 54 In the first part of the inquiry, the defendant must satisfy 
_ each of the following four factors through an offer of proof. The 
pocendant niust showsi:9! cord Basileo E aS d 
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sèrt Dr. Stonefeld has sufficient qua 1e 
3 ) u ti >y testify as a person know! e 
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Vs 1) The testimony of the 
| expert wi 
de is. Stats, § 907.02] governing the itness met the standards of 
ag 2) The expert witness’s testim Sion of expert testimony 
material issue in this case. ony was clearly relevant to a 


d 3) The expert witness’ . 
ed _ defendant’s case. sss testi 


4) The probative value of the test 


mony was necessary to the 


a i 
on expert witness outweighed its preju ee of the defendant’s 
he q 55 After the defendant successfully sati 4 ect. 
al establish a constitutional right to we atisfies these four factors to 
ail court undertakes the second poner ve the expert testimony, a 
rt whether the defendant’s right to cadet AaB ay by determining 
: nonetheless outweighed by the State’ e proffered evidence is 
te exclude the evidence. e's compelling interest to 
te | 
al Perhaps because the evidence rules themselves 
; generally ac- 
ne pomodate most helpful kinds of expert assistance, the constitu- 
ist tional rig! t is usually implicated in especially close or trouble- 
ce some cases.” Judges have discretion to calibrate the content of 
ce expert testimony to whatever assistance is helpful, as when 
of : 
ts ‘State v. St. George, 2002 WI 50, dant was prevented from presenting 
0- at J 54-55. The court carefully ana- expert testimony to rebut that of the x 
lyzed each of the four factors, all of state. Third, the state emphasized in EG 
which were satisfied by the defendant, closing argument that the defendant io 
and concluded that the State had had failed ‘to rebut the testimony of thes z 
failed to demonstrate a sufficiently the State’s two expert witnesses.’ In ets 
compelling interest that outweighed contrast, Shomberg’s expert was to T 
the defendant’s right to present his testify on eyewitness identifications. ang 
proof, State v. St. George, 2002 WI 50, The difficulties with eyewitness identi- oss 
k at [9 57-71. j fication are something we all ae Sa 
WI some appreciation for as part of our nes 
9, 19 ead EON Wi oq common knowledge and understand- pee 
i 370 (2006) ‘th ld th ih aal COREE ing. In addition, in this case, the State a 
2 exclusi F © Boe rt on eye- of Wisconsin presented no expert testi- AE 
i witn, ion of a defense expert on 4 q mony supporting the accuracy of the BS 
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experiences in the affairs of lifel tly 
operation of firearms is constan a 
depicted in movies, television, i 
games and books, Testimony PE per 
ing the obvious, that the pisto as NOt 
ated by force of gunpowder, Wais 
necessary to provide that 1 yen, 
dangerous weapon.”); Wilson V: gd 106, 
2008 


pp 94, 1 20,312 Wis se 


Jei 
the de 

o cular e3 
may seem ti 
mination of 
left to the d 
There are 
mandatory. 
proof. In. tk 
supreme co 
on a case-b} 
One start 
required f 
testimony 

_ case-by-ca: 
i required ¢ 
would per 
would be 


Jeg injury 


ition for 
Mgerous 
termine 
arm” for 
“danger- 
ior case 
‘case to 
r the.38 
| Powell 
by ‘force 
“permit- 
tters of 
ons and 
‘e[.] The 
stantly 


Lav OPINION ‘TESTIMONY 


jg not susceptible to mat f 
injury, for example, Ea 


08 j i 
S Aa Wach expert testimony is 
metimes demands expert 


V, 
supreme court explained that the a a A 3 O., mA 
Saltan be made 


n 


One starts, with the recognition that expert testimony is not 


_ required for proof of negligence in every situation, Whether expert 
. expe 


_ testimony is required i 
y is required in a given situation must be answered on a 
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Trade Cas. (CCH) 7 73885 (Ct A k 
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3 digogog by the statute.”) (notes omit- 
JAA l 


ngineering Testing, Inc., work was the product of his menta! 
76 dn dae {1 69-70, 318 Wis. ness, e i obsessive-compulsiv? 
(sal comet peop te disorder (OCD); held that expert 
testimony was meny waa required in order ‘to %i e 
a com lish that his vociferous reaction soye 
“Given the “announcement that another ent i of 


as being promoted to the Poe, al- 
anager was caused by his OC 


Lay OPINION ' 


second, I 


‘work of Sum. 


omplex com- 
m: 


OPINION TESTIMONY ` 


§ 702.3 


gecond, parties often elect to use “ j 
esoteric” proof even when the 


D i d 
plos Meron atine ttl I vide competent training) 
Wis, 2d 457, 613 N.W.2d 690, Robinson v, City ; 
182 ; ‘W.2d 690, 2000 WI 126, 4 3 ity of West Allis, 
H 


00.» ) 
691 (Ct: Ae ae, "iB Wis, AA Rated 619 N,W.2d 692 (a000) whether oe 
on ; i , 517 testimony i er expert 
on F.2d 448 (1994) (held that expert swered on a case-by-case basis, hald 
opinion idete f nan necessary to that expert teattioony of s% held 
jink the plaintiffs’ alleged physical or ficers’ use of unreasonable force. s 
emotional illnesses to the funeral not required by the record in this 


s mishandling of'a body). casé), quoting Netz 
Holbach v. Classified Ins. Corp., Gravel Co. g Netzel v. State Sand & 
55 Wis. 2d 412, 455 N.W.2d 260, 262 DeChant v. Monarch Life Ins 


(Ct. App. 1990) (expert testimony nec- Co., 200 Wis, 2d 559, 547 N.W.2d 592, 
essary in seat belt defense case to 599 (1996) (“bad faith” action brought 
the effect of seat belt use or non- Against an insurer; relying on Weiss 


use on the particular injuries). Ven held that on the facts of this 
aay i : MEMS. SK particular case, trial judge properly 
Expert testimony NOT required: concluded that plaintiff did not have 


i State v. Kandutsch, 2011 W178, to establish bad faith through an ex- 
q 41, 19 49-50, 336 Wis. 2d 478; 799 pert witness because the eda were 
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See also Kraft v. Ste 
2015 WI App 62, 1 18, 364 Wis. 2d 672, 
869 N.W.2d 506 (Ct. App. 2015) (in a 
legal malpractice action, plaintiff's 
claim did not require expert testimony 
about the standard of care because it 
raised only issues about what the 
defendant-attorney told his former cli- 
ent about how long she’d have to wait 
before she could get her insurance 
license back following a revocation) 
(citations omitted); Estate. of Kriefall 
v. Sizzler USA Franchise, Inc., 2011 
WIApp 101, { 60, 335 Wis. 2d 151, 801 
N.W.2d 781, 74 U.C.C. Rep. Serv. 2d 
819 (Ct. App. 2011), decision affd, 
2012 WI 70, 342 Wis. 2d 29, 816 N.W.2d 
853, 77 U.C.C. Rep. Serv. 2d 1007 
(2012) Gn civil litigation following a 
child’s death caused by eating contam- 
inated food, held that expert testimony 
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could base its finding); Paulson v. 
Allstate Ins. Co., 2002 WI App 168, 
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APP. 1998) (per 


the arrestee an 
Burer; h | testimony 
insurer; held that expert te taon 


riminal Case, for 
criminal” is ofte 

s y , i n 

â “n who stole my car.”), Yet the ie oe ony ("That's the 


rt testimony. No criminal law 
niques; rather, it is a strategic cho; 


into the other’s lane of traffic. Although the lay testimony is 


In analyzing the civil cases discussing the mandatory nature of 
pert evidence, one must always consider the appellate posture 
in which the question arises. Invariably, the defense argues that 
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